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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective August 17, 2009, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

August 17, 2009.

(For next previous allotment, see 557 U. S., Pt. 2, p. 1V.)
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DEATH OF MR. O'CONNOR
SUPREME COURT OF THE UNITED STATES

MONDAY, NOVEMBER 16, 2009

Present: CHIEF JUSTICE ROBERTS, JUSTICE SCALIA,
JUSTICE KENNEDY, JUSTICE THOMAS, JUSTICE GINSBURG,
JUSTICE ALITO, and JUSTICE SOTOMAYOR.

THE CHIEF JUSTICE said:

It is my sad duty to announce the death on November 11th
of John Jay O’Connor III. John Jay O’Connor was the hus-
band of Justice Sandra Day O’Connor. He was a member of
the Bar of this Court.

On behalf of the Court and Retired Justice Souter,
I extend profound sympathy to Justice O’Connor and her
family.

It will be recorded on the Court’s minutes that the recess
this Court takes today will be in honor of John Jay O’Con-
nor IIIL
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2009

CORCORAN v». LEVENHAGEN, SUPERINTENDENT,
INDIANA STATE PRISON

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

No. 08-10495. Decided October 20, 2009

Petitioner was convicted of murder and sentenced to death in an Indiana
state court. Petitioner sought habeas relief in the Federal District
Court. Petitioner advanced five arguments that his death sentence was
unlawful, including a claim that his sentence violated the Sixth Amend-
ment. Without addressing petitioner’s other arguments, the District
Court granted relief on petitioner’s Sixth Amendment claim. The Sev-
enth Circuit reversed the Sixth Amendment ruling, remanded with in-
structions to deny habeas relief, and stated that Indiana could reinstate
the death penalty. The Court of Appeals did not address petitioner’s
other sentencing claims. In denying a petition for rehearing, the Sev-
enth Circuit rejected petitioner’s argument that the District Court
should be permitted to consider his other claims.

Held: The Court of Appeals erred in disposing of petitioner’s other claims
without any explanation. It should have permitted the District Court
to consider petitioner’s unresolved challenges to his death sentence on
remand, or should have itself explained why such consideration was
unnecessary.

Certiorari granted; 551 F. 3d 703, vacated and remanded.
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PER CURIAM.

An Indiana jury convicted Joseph Corcoran of four counts
of murder. Corcoran was sentenced to death. After Corco-
ran’s challenges to his sentence in the Indiana courts failed,
he sought federal habeas relief. Corcoran argued in his fed-
eral habeas petition that: (1) the Indiana trial court com-
mitted various errors at the sentencing phase; (2) his sen-
tence violated the Sixth Amendment; (3) Indiana’s capital
sentencing statute was unconstitutional; (4) the prosecution
committed misconduct at sentencing; and (5) he should not
be executed because he suffers from a mental illness. See
Corcoran v. Buss, 483 F. Supp. 2d 709, 719, 726 (ND Ind.
2007). The District Court granted habeas relief on Corco-
ran’s claim of a Sixth Amendment violation, and ordered the
state courts to resentence Corcoran to a penalty other than
death. Id., at 725-726. The District Court did not address
Corcoran’s other arguments relating to his sentence, noting
that they were “rendered moot” by the order that Corcoran
be resentenced because of the Sixth Amendment violation.
Id., at 734.

The Seventh Circuit reversed the District Court’s Sixth
Amendment ruling. Corcoran v. Buss, 551 F. 3d 703, 712,
714 (2008). Then, without mentioning Corcoran’s other sen-
tencing claims, the Seventh Circuit remanded “with instruec-
tions to deny the writ,” stating that “Indiana is at liberty to
reinstate the death penalty.” Id., at 714. Corcoran sought
rehearing, arguing that the Court of Appeals should have
allowed the District Court to consider his additional attacks
on his sentence. But the Court of Appeals denied rehear-
ing, again without referring to Corcoran’s undecided claims.

We now grant certiorari and hold that the Seventh Circuit
erred in disposing of Corcoran’s other claims without expla-
nation of any sort. The Seventh Circuit should have permit-
ted the District Court to consider Corcoran’s unresolved
challenges to his death sentence on remand, or should have
itself explained why such consideration was unnecessary.
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In its brief in opposition, the State argues that Corcoran’s
claims were waived, and that they were in any event frivo-
lous, so that a remand would be wasteful. Brief in Opposi-
tion 9-10. Nothing in the Seventh Circuit’s opinion, how-
ever, suggests that this was the basis for that court’s order
that the writ be denied.

The petition for certiorari and the motion for leave to pro-
ceed in forma pauperis are granted. The judgment of the
Court of Appeals for the Seventh Circuit is vacated, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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BOBBY, WARDEN ». VAN HOOK

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

No. 09-144. Decided November 9, 2009

An Ohio state court sentenced respondent Van Hook to death for murder
in 1985. In 2003, a Federal District Court denied Van Hook’s request
for habeas relief. The Sixth Circuit reversed. Ultimately, it relied on
American Bar Association (ABA) guidelines published in 2003, conclud-
ing that Van Hook’s lawyers were deficient in investigating and present-
ing mitigating evidence at the penalty phase.

Held: Because Van Hook’s attorneys met the constitutional minimum of
competence, he was not denied effective assistance of counsel. The
Sixth Amendment entitles a defendant to receive representation that
does not fall “below an objective standard of reasonableness” in light of
“prevailing professional norms.” Strickland v. Washington, 466 U. S.
668, 686. Restatements of professional standards can be useful as
“guides” to what reasonableness entails, but only to the extent they
describe the professional norms prevailing when the representation took
place. Id., at 688. The Sixth Circuit ignored this limiting principle in
relying on ABA guidelines announced 18 years after Van Hook’s trial.
Judging counsel’s conduct in the 1980’s under 2003 standards—without
even pausing to consider whether they reflected the prevailing profes-
sional practice at the time of the trial—was error. Van Hook’s counsel
were not ineffective under the professional standards prevailing at the
time of trial. They did not start their mitigation investigation too late,
their investigation’s scope was not unreasonable, and their decision not
to seek more mitigating evidence than they had in hand fell within the
range of professionally reasonable judgments.

Certiorari granted; 560 F. 3d 523, reversed and remanded.

PER CURIAM.

The Court of Appeals for the Sixth Circuit granted habeas
relief to Robert Van Hook on the ground that he did not
receive effective assistance of counsel during the sentencing
phase of his capital trial. Because we think it clear that Van
Hook’s attorneys met the constitutional minimum of compe-
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tence under the correct standard, we grant the petition and
reverse.

I

On February 18, 1985, Van Hook went to a Cincinnati bar
that catered to homosexual men, hoping to find someone to
rob. He approached David Self, and after the two spent sev-
eral hours drinking together they left for Self’s apartment.
There Van Hook “lured Self into a vulnerable position” and
attacked him, first strangling him until he was unconscious,
then killing him with a kitchen knife and mutilating his body.
State v. Van Hook, 39 Ohio St. 3d 256, 256-257, 530 N. E. 2d
883, 884 (1988) (statement of the case). Before fleeing with
Self’s valuables, Van Hook attempted to cover his tracks,
stuffing the knife and other items into the body and smearing
fingerprints he had left behind. Six weeks later, police
found him in Florida, where he confessed.

Van Hook was indicted in Ohio for aggravated murder,
with one capital specification, and aggravated robbery. He
waived his right to a jury trial, and a three-judge panel found
him guilty of both charges and the capital specification. At
the sentencing hearing, the defense called eight mitigation
witnesses, and Van Hook himself gave an unsworn state-
ment. After weighing the aggravating and mitigating cir-
cumstances, the trial court imposed the death penalty. The
Ohio courts affirmed on direct appeal, id., at 265, 530 N. E.
2d, at 892; State v. Van Hook, No. C-85-0565, 1987 WL 11202
(Ohio App., May 13, 1987) (per curiam), and we denied cer-
tiorari, Van Hook v. Ohio, 489 U. S. 1100 (1989). Van Hook
also sought state postconviction relief, which the Ohio courts
denied. State v. Van Hook, No. C-910505, 1992 WL 308350
(Ohio App., Oct. 21, 1992) (per curiam), appeal denied, 66
Ohio St. 3d 1440, 608 N. E. 2d 1085, rehearing denied, 66
Ohio St. 3d 1470, 611 N. E. 2d 328 (1993); State v. Van Hook,
70 Ohio St. 3d 1216, 639 N. E. 2d 1199 (1994).

Van Hook filed this federal habeas petition in 1995. The
District Court denied relief on all 17 of his claims. Van
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Hook v. Anderson, No. C-1-94-269 (SD Ohio, Aug. 7, 2003),
App. to Pet. for Cert. 123a, 163a. A panel of the Sixth Cir-
cuit reversed, concluding that Van Hook’s confession was un-
constitutionally obtained under Edwards v. Arizona, 451
U. S. 477 (1981). See Van Hook v. Anderson, 444 F. 3d 830,
832 (2006). The en banc Sixth Circuit vacated that ruling,
holding the confession was proper, and it remanded the case
to the panel to consider Van Hook’s other claims. See Van
Hook v. Anderson, 488 F. 3d 411, 428 (2007). Van Hook peti-
tioned for a writ of certiorari, which we denied. Van Hook
v. Hudson, 552 U. S. 1023 (2007).

On remand, the panel granted Van Hook habeas relief
again, but on different grounds, holding that his attorneys
were ineffective during the penalty phase because they did
not adequately investigate and present mitigating evidence,
neglected to secure an independent mental-health expert,
and requested and relied on a presentence investigation re-
port without objecting to damaging evidence it contained.
See Van Hook v. Anderson, 535 F. 3d 458, 461 (2008). The
en banc Sixth Circuit again vacated the panel’s opinion, but
rather than hearing the case a second time it remanded for
the panel to revise its opinion. See Van Hook v. Anderson,
560 F. 3d 523, 524 (2009). In its third opinion, the panel—
relying on guidelines published by the American Bar Associ-
ation (ABA) in 2003—granted relief to Van Hook on the sole
ground that his lawyers performed deficiently in investigat-
ing and presenting mitigating evidence. See id., at 525.
The State petitioned for a writ of certiorari. We grant the
petition and reverse.

11

Because Van Hook filed his federal habeas petition before
April 24, 1996, the provisions of the Antiterrorism and Effec-
tive Death Penalty Act of 1996 do not apply. See Lindh v.
Murphy, 521 U. S. 320, 327 (1997). Even without the Act’s
added layer of deference to state-court judgments, we cannot
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agree with the Court of Appeals that Van Hook is entitled
to relief.
A

The Sixth Amendment entitles criminal defendants to the
“‘effective assistance of counsel’”—that is, representation
that does not fall “below an objective standard of reasonable-
ness” in light of “prevailing professional norms.” Strick-
land v. Washington, 466 U. S. 668, 686, 688 (1984) (quoting
McMann v. Richardson, 397 U.S. 759, 771, n. 14 (1970)).
That standard is necessarily a general one. “No particular
set of detailed rules for counsel’s conduct can satisfactorily
take account of the variety of circumstances faced by defense
counsel or the range of legitimate decisions regarding how
best to represent a criminal defendant.” 466 U. S., at 688-
689. Restatements of professional standards, we have rec-
ognized, can be useful as “guides” to what reasonableness
entails, but only to the extent they describe the professional
norms prevailing when the representation took place. Id.,
at 688.

The Sixth Circuit ignored this limiting principle, relying
on ABA guidelines announced 18 years after Van Hook went
to trial. See 560 F. 3d, at 526-528 (quoting ABA Guidelines
for the Appointment and Performance of Defense Counsel in
Death Penalty Cases 10.7, comment., pp. 81-83 (rev. ed.
2003)). The ABA standards in effect in 1985 described de-
fense counsel’s duty to investigate both the merits and miti-
gating circumstances in general terms: “It is the duty of the
lawyer to conduct a prompt investigation of the circum-
stances of the case and to explore all avenues leading to facts
relevant to the merits of the case and the penalty in the
event of conviction.” 1 ABA Standards for Criminal Justice
4-4.1, p. 4-53 (2d ed. 1980). The accompanying two-page
commentary noted that defense counsel have “a substantial
and important role to perform in raising mitigating factors,”
and that “[ilnformation concerning the defendant’s back-
ground, education, employment record, mental and emotional
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stability, family relationships, and the like, will be relevant,
as will mitigating circumstances surrounding the commission
of the offense itself.” Id., at 4-55.

Quite different are the ABA’s 131-page “Guidelines” for
capital defense counsel, published in 2003, on which the Sixth
Circuit relied. Those directives expanded what had been (in
the 1980 Standards) a broad outline of defense counsel’s du-
ties in all eriminal cases into detailed prescriptions for legal
representation of capital defendants. They discuss the duty
to investigate mitigating evidence in exhaustive detail, speci-
fying what attorneys should look for, where to look, and
when to begin. See ABA Guidelines 10.7, comment., at 80—
85. They include, for example, the requirement that coun-
sel’s investigation cover every period of the defendant’s life
from “the moment of conception,” id., at 81, and that counsel
contact “virtually everyone . .. who knew [the defendant]
and his family” and obtain records “concerning not only the
client, but also his parents, grandparents, siblings, and chil-
dren,” id., at 83. Judging counsel’s conduct in the 1980’s on
the basis of these 2003 Guidelines—without even pausing to
consider whether they reflected the prevailing professional
practice at the time of the trial—was error.

To make matters worse, the Court of Appeals (following
Circuit precedent) treated the ABA’s 2003 Guidelines not
merely as evidence of what reasonably diligent attorneys
would do, but as inexorable commands with which all capital
defense counsel “‘must fully comply.’” 560 F. 3d, at 526
(quoting Dickerson v. Bagley, 453 F. 3d 690, 693 (CA6 2006)).
Strickland stressed, however, that “American Bar Associa-
tion standards and the like” are “only guides” to what rea-
sonableness means, not its definition. 466 U. S., at 688. We
have since regarded them as such.! See Wiggins v. Smith,

1 The narrow grounds for our opinion should not be regarded as accept-
ing the legitimacy of a less categorical use of the Guidelines to evaluate
post-2003 representation. For that to be proper, the Guidelines must re-
flect “[plrevailing norms of practice,” Strickland, 466 U.S., at 688, and
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539 U. S. 510, 524 (2003). What we have said of state re-
quirements is a fortiori true of standards set by private or-
ganizations: “[W]hile States are free to impose whatever spe-
cific rules they see fit to ensure that criminal defendants are
well represented, we have held that the Federal Constitution
imposes one general requirement: that counsel make objec-
tively reasonable choices.” Roe v. Flores-Ortega, 528 U. S.
470, 479 (2000).
B

Van Hook insists that the Sixth Circuit’s missteps made no
difference because his counsel were ineffective even under
professional standards prevailing at the time. He is wrong.

Like the Court of Appeals, Van Hook first contends that
his attorneys began their mitigation investigation too late,
waiting until he was found guilty—only days before the sen-
tencing hearing—to dig into his background. See 560 F. 3d,
at 528. But the record shows they started much sooner.
Between Van Hook’s indictment and his trial less than three
months later, they contacted their lay witnesses early and
often: They spoke nine times with his mother (beginning
within a week after the indictment), once with both parents
together, twice with an aunt who lived with the family and
often cared for Van Hook as a child, and three times with a
family friend whom Van Hook visited immediately after the
crime. App. to Pet. for Cert. 380a—-383a, 384a—387a. As for
their expert witnesses, they were in touch with one more
than a month before trial, and they met with the other for
two hours a week before the trial court reached its verdict.
Id., at 382a, 386a. Moreover, after reviewing his military
history, they met with a representative of the Veterans Ad-
ministration seven weeks before trial and attempted to ob-

“standard practice,” Wiggins v. Smith, 539 U. S. 510, 524 (2003), and must
not be so detailed that they would “interfere with the constitutionally
protected independence of counsel and restrict the wide latitude counsel
must have in making tactical decisions,” Strickland, supra, at 689. We
express no views on whether the 2003 Guidelines meet these criteria.
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tain his medical records. Id., at 38la, 386a. And they
looked into enlisting a mitigation specialist when the trial
was still five weeks away. Id., at 386a. The Sixth Circuit,
in short, was simply incorrect in saying Van Hook’s lawyers
waited until the “last minute.” 560 F. 3d, at 528. Cf. Wil-
liams v. Taylor, 529 U.S. 362, 395 (2000) (counsel waited
“until a week before the trial” to prepare for the sentenc-
ing phase).

Nor was the scope of counsel’s investigation unreasonable.?
The Sixth Circuit said Van Hook’s attorneys found only
“a little information about his traumatic childhood experi-
ence,” 560 F. 3d, at 528, but that is a gross distortion. The
trial court learned, for instance, that Van Hook (whose par-
ents were both “heavy drinkers”) started drinking as a tod-
dler, began “barhopping” with his father at age 9, drank and
used drugs regularly with his father from age 11 forward,
and continued abusing drugs and alcohol into adulthood.
App. to Pet. for Cert. 310a-312a, 323a—326a, 328a—-330a, 373a.
The court also heard that Van Hook grew up in a “‘combat
zone’”: He watched his father beat his mother weekly, saw
him hold her at gunpoint and knifepoint, “observed” episodes
of “sexual violence” while sleeping in his parents’ bedroom,
and was beaten himself at least once. Id., at 321a, 338a—
339a, 371a. It learned that Van Hook, who had “fantasies
about Kkilling and war” from an early age, was deeply upset
when his drug and alcohol abuse forced him out of the mili-
tary, and attempted suicide five times (including a month be-
fore the murder), id., at 351a-353a, 372a. And although the

2In his brief in this Court, Van Hook also alludes to his counsel’s failure
to obtain an independent mental-health expert and their reliance on (and
failure to object to harmful evidence in) a presentence investigation re-
port—grounds on which the Sixth Circuit panel previously relied but
which it abandoned in its final opinion. See supra, at 6. Van Hook
now concedes, however, that neither ground is a “basis for issuing the
writ,” Brief in Opposition 5; see also id., at 7, and accordingly we do not
address them.
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experts agreed that Van Hook did not suffer from a “mental
disease or defect,” the trial court learned that Van Hook’s
borderline personality disorder and his consumption of drugs
and alcohol the day of the crime impaired “his ability to re-
frain from the [crime],” id., at 303a, and that his “explo[sion]”
of “senseless and bizarre brutality” may have resulted from
what one expert termed a “homosexual panic,” id., at 376a.

Despite all the mitigating evidence the defense did pre-
sent, Van Hook and the Court of Appeals fault his counsel
for failing to find more. What his counsel did discover, the
argument goes, gave them “reason to suspect that much
worse details existed,” and that suspicion should have
prompted them to interview other family members—his
stepsister, two uncles, and two aunts—as well as a psychia-
trist who once treated his mother, all of whom “could have
helped his counsel narrate the true story of Van Hook’s child-
hood experiences.” 560 F. 3d, at 528. But there comes a
point at which evidence from more distant relatives can rea-
sonably be expected to be only cumulative, and the search
for it distractive from more important duties. The ABA
Standards prevailing at the time called for Van Hook’s coun-
sel to cover several broad categories of mitigating evidence,
see 1 ABA Standards 4-4.1, comment., at 4-55, which they
did. And given all the evidence they unearthed from those
closest to Van Hook’s upbringing and the experts who re-
viewed his history, it was not unreasonable for his counsel
not to identify and interview every other living family mem-
ber or every therapist who once treated his parents. This
is not a case in which the defendant’s attorneys failed to act
while potentially powerful mitigating evidence stared them
in the face, cf. Wiggins, 539 U. S., at 525, or would have been
apparent from documents any reasonable attorney would
have obtained, cf. Rompilla v. Beard, 545 U. S. 374, 389-393
(2005). It is instead a case, like Strickland itself, in which
defense counsel’s “decision not to seek more” mitigating evi-
dence from the defendant’s background “than was already in
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hand” fell “well within the range of professionally reasonable
judgments.” 466 U. S., at 699.3

What is more, even if Van Hook’s counsel performed defi-
ciently by failing to dig deeper, he suffered no prejudice as
a result. See id., at 694. As the Ohio court that rejected
Van Hook’s state habeas petition found, the affidavits submit-
ted by the witnesses not interviewed show their testimony
would have added nothing of value. See State v. Van Hook,
No. C-910505, 1992 WL 308350, *2. Only two witnesses
even arguably would have added new, relevant information:
One of Van Hook’s uncles noted that Van Hook’s mother was
temporarily committed to a psychiatric hospital, and Van
Hook’s stepsister mentioned that his father hit Van Hook fre-
quently and tried to kill Van Hook’s mother. App. to Pet.
for Cert. 227a, 232a. But the trial court had already
heard—from Van Hook’s mother herself—that she had been
“under psychiatric care” more than once. Id., at 340a. And
it was already aware that his father had a violent nature,
had attacked Van Hook’s mother, and had beaten Van Hook
at least once. See also id., at 305a (noting that Van Hook
“suffered from a significant degree of neglect and abuse”
throughout his “chaotic” childhood). Neither the Court of
Appeals nor Van Hook has shown why the minor additional
details the trial court did not hear would have made any
difference.

On the other side of the scales, moreover, was the evi-
dence of the aggravating circumstance the trial court found:

3In addition to the evidence the Sixth Circuit said his attorneys over-
looked, Van Hook alleges that his lawyers failed to provide the expert
witnesses with a “complete set of relevant records or [his] complete
psycho-social history.” Brief in Opposition 4. But he offers no support
for that assertion. He further claims that his counsel failed to obtain or
present records of his military service and prior hospitalizations, but the
record shows that they did review the former, see App. to Pet. for Cert.
380a, and that the trial court learned (from one of the written expert
reports) all the relevant information Van Hook says it would have gleaned
from the latter, see id., at 373a—377a.
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that Van Hook committed the murder alone in the course
of an aggravated robbery. See Ohio Rev. Code Ann.
§2929.04(A)(7) (Lexis 2006). Van Hook’s confession made
clear, and he never subsequently denied, both that he was
the sole perpetrator of the crime and that “[h]is intention
from beginning to end was to rob [Self] at some point in their
evening’s activities.” App. to Pet. for Cert. 295a; see id., at
276a-278a, 294a. Nor did he arrive at that intention on a
whim: Van Hook had previously pursued the same strategy—
of luring homosexual men into secluded settings to rob
them—many times since his teenage years, and he employed
it again even after Self’s murder in the weeks before his
arrest. See id., at 279a, 295a, 374a. Although Van Hook
apparently deviated from his original plan once the offense
was underway—going beyond stealing Self’s goods to killing
him and disfiguring the dead body—that hardly helped his
cause. The Sixth Circuit, which focused on the number of
aggravating factors instead of their weight, see 560 F. 3d, at
530; cf. Ohio Rev. Code Ann. §2929.04(B), gave all this evi-
dence short shrift, leading it to overstate further the effect
additional mitigating evidence might have had.

* * *

The petition for certiorari and the motion for leave to pro-
ceed in forma pauperis are granted. The judgment of the
Court of Appeals is reversed, and the case is remanded for
further proceedings consistent with this opinion.

It 1s so ordered.

JUSTICE ALITO, concurring.

I join the Court’s per curiam opinion but emphasize my
understanding that the opinion in no way suggests that the
American Bar Association’s Guidelines for the Appointment
and Performance of Defense Counsel in Death Penalty Cases
(rev. ed. 2003) (2003 Guidelines or ABA Guidelines) have spe-
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cial relevance in determining whether an attorney’s perform-
ance meets the standard required by the Sixth Amendment.
The ABA is a venerable organization with a history of serv-
ice to the bar, but it is, after all, a private group with limited
membership. The views of the association’s members, not
to mention the views of the members of the advisory commit-
tee that formulated the 2003 Guidelines, do not necessarily
reflect the views of the American bar as a whole. It is the
responsibility of the courts to determine the nature of the
work that a defense attorney must do in a capital case in
order to meet the obligations imposed by the Constitution,
and I see no reason why the ABA Guidelines should be given
a privileged position in making that determination.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


OCTOBER TERM, 2009 15

Per Curiam

WONG, WARDEN ». BELMONTES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 08-1263. Decided November 16, 2009

Respondent Belmontes was convicted of murder and sentenced to death
in a California court. Unsuccessful on direct appeal and state collateral
review, he sought federal habeas relief, claiming that his counsel was
constitutionally ineffective for failing to investigate and present suffi-
cient mitigating evidence at the trial’s sentencing phase. The District
Court denied relief, concluding that Belmontes’ counsel had been ineffec-
tive but that Belmontes could not establish prejudice under Strickland
v. Washington, 466 U.S. 668. The Ninth Circuit reversed, agreeing
that counsel’s performance was defective but disagreeing with the Dis-
trict Court’s prejudice ruling.

Held: The Ninth Circuit erred in concluding that Belmontes was preju-
diced by his counsel’s alleged deficient performance during sentencing.
To establish prejudice, Belmontes must show a reasonable probability
that (1) a competent attorney, aware of the available mitigating evi-
dence, would have introduced it at sentencing, and (2) had the jury been
confronted with this mitigating evidence, there is a reasonable probabil-
ity that it would have returned with a different sentence. In evaluating
this second question, it is necessary to consider all the relevant evidence
that the jury would have had before it—not just the mitigation evidence
that could have been presented but also the rebuttal evidence that al-
most certainly would have come with it. Here, the additional evidence
that the Ninth Circuit concluded should have been introduced was either
cumulative of the substantial mitigation evidence already introduced or
would have opened the door to powerful rebuttal evidence that Bel-
montes was responsible for not one but two murders. Belmontes can-
not demonstrate a reasonable probability that, had it been presented all
of this evidence, the jury would have returned with a different sentence.

Certiorari granted; 529 F. 3d 834, reversed and remanded.

PER CURIAM.

In 1981, in the course of a burglary, Fernando Belmontes
bludgeoned Steacy McConnell to death, striking her in the
head 15 to 20 times with a steel dumbbell bar. See People
v. Belmontes, 45 Cal. 3d 744, 759-761, 755 P. 2d 310, 315-316
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(1988). After the murder, Belmontes and his accomplices
stole McConnell’s stereo, sold it for $100, and used the money
to buy beer and drugs for the night. Id., at 764-765, 755
P. 2d, at 318-319.

Belmontes was convicted of murder and sentenced to
death in state court. Unsuccessful on direct appeal and
state collateral review, Belmontes sought federal habeas re-
lief, which the District Court denied. The Court of Appeals
reversed, finding instructional error, but we overturned that
decision. Ayers v. Belmontes, 549 U. S. 7 (2006); see also
Brown v. Belmontes, 544 U. S. 945 (2005).

On remand, the Court of Appeals again ruled for Bel-
montes, this time finding that Belmontes suffered ineffective
assistance of counsel during the sentencing phase of his trial.
The District Court had previously denied relief on that
ground, finding that counsel for Belmontes had performed
deficiently under Ninth Circuit precedent, but that Bel-
montes could not establish prejudice under Strickland v.
Washington, 466 U. S. 668 (1984). Belmontes v. Calderon,
Civ. S-89-0736 DFL JFM (ED Cal., Aug. 15, 2000), App. to
Pet. for Cert. 140a, 179a, 183a. The Court of Appeals
agreed that counsel’s performance was deficient, but dis-
agreed with the District Court with respect to prejudice,
determining that counsel’s errors undermined confidence in
the penalty phase verdict. Belmontes v. Ayers, 529 F. 3d
834, 859-863, 874 (CA9 2008). We disagree with the Court
of Appeals as to prejudice, grant the State’s petition for cer-
tiorari, and reverse.

I

Belmontes argues that his counsel was constitutionally in-
effective for failing to investigate and present sufficient miti-
gating evidence during the penalty phase of his trial. To
prevail on this claim, Belmontes must meet both the deficient
performance and prejudice prongs of Strickland, 466 U. S.,
at 687. To show deficient performance, Belmontes must es-
tablish that “counsel’s representation fell below an objective
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standard of reasonableness.” Id., at 688. In light of “the
variety of circumstances faced by defense counsel [and] the
range of legitimate decisions regarding how best to repre-
sent a criminal defendant,” the performance inquiry neces-
sarily turns on “whether counsel’s assistance was reasonable
considering all the circumstances.” Id., at 688—-689. At all
points, “[jludicial scrutiny of counsel’s performance must be
highly deferential.” Id., at 689.

The challenge confronting Belmontes’ lawyer, John Schick,
was very specific. Substantial evidence indicated that Bel-
montes had committed a prior murder, and the prosecution
was eager to introduce that evidence during the penalty
phase of the McConnell trial. The evidence of the prior
murder was extensive, including eyewitness testimony, Bel-
montes’ own admissions, and Belmontes’ possession of the
murder weapon and the same type of ammunition used to
kill the victim. Record 2239-2250, 2261; Deposition of John
Schick, Exhs. 62, 63, 64 (Sept. 26, 1995).

The evidence, furthermore, was potentially devastating.
It would have shown that two years before Steacy McCon-
nell’s death, police found Jerry Howard’s body in a secluded
area. Howard had been killed execution style, with a bullet
to the back of the head. The authorities suspected Bel-
montes, but on the eve of trial the State’s witnesses refused
to cooperate (Belmontes’ mother had begged one not to tes-
tify). The prosecution therefore believed it could not prove
Belmontes guilty of murder beyond a reasonable doubt.
What the prosecution could prove, even without the recalci-
trant witnesses, was that Belmontes possessed the gun used
to murder Howard. So the State offered, and Belmontes ac-
cepted, a no-contest plea to accessory after the fact to volun-
tary manslaughter. Record 2239-2243; Deposition of John
Schick, Exhs. 62, 63, 64.

But Belmontes had not been shy about discussing the mur-
der, boasting to several people that he had killed Howard.
Steven Cartwright informed the district attorney that Bel-


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


18 WONG v. BELMONTES

Per Curiam

montes had confessed to the murder. A police informant
told detectives that Belmontes “bragged” about the murder,
stating that he was “mad” at Howard because “the night be-
fore, he had quite a [lot] of dope and wouldn’t share it with
him.” After double jeopardy protection set in and he had
been released on parole, Belmontes admitted his responsibil-
ity for the murder to his counselor at the California Youth
Authority, Charles Sapien. During his time in confinement,
Belmontes had “always denied that he was the [one] who
shot Jerry Howard.” But because Sapien “had been square
with [Belmontes],” Belmontes decided to level with Sapien
upon his release, telling Sapien that he had “‘wasted’ that
guy.” Record 2240; Deposition of John Schick, Exhs. 62,
63, 64.

Schick understood the gravity of this aggravating evi-
dence, and he built his mitigation strategy around the over-
riding need to exclude it. California evidentiary rules,
Schick knew, offered him an argument to exclude the evi-
dence, but those same rules made clear that the evidence
would come in for rebuttal if Schick opened the door. Rec-
ord 2256; see also People v. Rodriguez, 42 Cal. 3d 730, 791-
792,726 P. 2d 113, 153 (1986); People v. Harris, 28 Cal. 3d 935,
960-962, 623 P. 2d 240, 254 (1981). Schick thus had “grave
concerns” that, even if he succeeded initially in excluding
the prior murder evidence, it would still be admitted if his
mitigation case swept too broadly. Accordingly, Schick de-
cided to proceed cautiously, structuring his mitigation argu-
ments and witnesses to limit that possibility. Deposition of
John Schick 301, 309-310; see Strickland, supra, at 699 (“Re-
stricting testimony on respondent’s character to what had
come in at the plea colloquy ensured that contrary character
and psychological evidence and respondent’s criminal history,
which counsel had successfully moved to exclude, would not
come in”).

As Schick expected, the prosecution was ready to admit
this evidence during the sentencing phase. Schick moved to
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exclude the evidence, arguing that the State should be al-
lowed to tell the jury only that Belmontes had been convicted
of being an accessory after the fact to voluntary manslaugh-
ter—nothing more. Record 2240-2254. Schick succeeded
in keeping the prosecution from presenting the damaging ev-
idence in its sentencing case in chief, but his client remained
at risk: The trial court indicated the evidence would come in
for rebuttal or impeachment if Schick opened the door. Id.,
at 2256.

This was not an empty threat. In one instance, Schick
elicited testimony that Belmontes was not a violent person.
The State objected and, out of earshot of the jury, argued
that it should be able to rebut the testimony with the
Howard murder evidence. Id., at 2332-2334. The court
warned Schick that it was “going to have to allow [the prose-
cution] to go into the whole background” if Schick continued
his line of questioning. Id., at 2334. Schick acquiesced, and
the court struck the testimony. Ibid.

The court’s warning reinforced Schick’s understanding
that he would have to tailor his mitigation case carefully to
preserve his success in excluding the Howard murder evi-
dence. With that cautionary note in mind, Schick put on
nine witnesses he thought could advance a case for mitiga-
tion, without opening the door to the prior murder evidence.
See id., at 2312-2417.

The Court of Appeals determined that in spite of these
efforts, Schick’s performance was constitutionally deficient
under Circuit precedent. 529 F. 3d, at 862-863. The State
challenges that conclusion, but we need not resolve the point,
because we agree with the District Court that Belmontes
cannot establish prejudice.

II

To establish prejudice, Belmontes must show “a reason-
able probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.”
Strickland, 466 U.S., at 694. That showing requires Bel-
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montes to establish “a reasonable probability that a compe-
tent attorney, aware of [the available mitigating evidence],
would have introduced it at sentencing,” and “that had the
jury been confronted with this . . . mitigating evidence, there
is a reasonable probability that it would have returned with
a different sentence.” Wiggins v. Smith, 539 U. S. 510, 535,
536 (2003).

The Ninth Circuit determined that a reasonably competent
lawyer would have introduced more mitigation evidence, on
top of what Schick had already presented. For purposes of
our prejudice analysis, we accept that conclusion and proceed
to consider whether there is a reasonable probability that
a jury presented with this additional mitigation evidence
would have returned a different verdict.

In evaluating that question, it is necessary to consider all
the relevant evidence that the jury would have had before it
if Schick had pursued the different path—not just the mitiga-
tion evidence Schick could have presented, but also the How-
ard murder evidence that almost certainly would have come
in with it. See Strickland, supra, at 695-696, 700. Thus,
to establish prejudice, Belmontes must show a reasonable
probability that the jury would have rejected a capital sen-
tence after it weighed the entire body of mitigating evidence
(including the additional testimony Schick could have pre-
sented) against the entire body of aggravating evidence (in-
cluding the Howard murder evidence). Belmontes cannot
meet this burden.

We begin with the mitigating evidence Schick did present
during the sentencing phase. That evidence was substan-
tial. The same Ninth Circuit panel addressing the same rec-
ord in Belmontes’ first habeas appeal agreed, recognizing
“the substantial nature of the mitigating evidence” Schick
presented. Belmontes v. Woodford, 350 F. 3d 861, 907
(2003). It reiterated the point several times. See id., at
874, 901, 908.
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All told, Schick put nine witnesses on the stand over a
span of two days, and elicited a range of testimony on Bel-
montes’ behalf. A number of those witnesses highlighted
Belmontes’ “terrible” childhood. They testified that his fa-
ther was an alcoholic and extremely abusive. Belmontes’
grandfather described the one-bedroom house where Bel-
montes spent much of his childhood as a “chicken coop.”
Belmontes did not do well in school; he dropped out in the
ninth grade. His younger sister died when she was only 10
months old. And his grandmother died tragically when she
drowned in her swimming pool. See Record 2314-2319,
2324-2325, 2344.

Family members also testified that, despite these difficul-
ties, Belmontes maintained strong relationships with his
grandfather, grandmother, mother, and sister. Id., at 2317-
2318, 2325-2326. And Belmontes’ best friend offered the in-
sights of a close friend and confidant. Id., at 2329-2332.

Schick also called witnesses who detailed Belmontes’ reli-
gious conversion while in state custody on the accessory
charge. These witnesses told stories about Belmontes’ ef-
forts advising other inmates in his detention center’s reli-
gious program, to illustrate that he could live a productive
and meaningful life in prison. They described his success
working as part of a firefighting crew, detailing his rise from
lowest man on the team to second in command. Belmontes’
assistant chaplain even said that he would use Belmontes as
a regular part of his prison counseling program if the jury
handed down a life sentence. Id., at 2379-2384, 2396-2398,
2400-2407.

Belmontes himself bolstered these accounts by testifying
about his childhood and religious conversion, both at sen-
tencing and during allocution. Belmontes described his
childhood as “pretty hard,” but took responsibility for his
actions, telling the jury that he did not want to use his back-
ground “as a crutch[,] to say I am in a situation right now
... because of that.” Id., at 2343.
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On remand from this Court, the Court of Appeals—ad-
dressing Belmontes’ ineffective assistance claim for the first
time—changed its view of this evidence. Instead of finding
Schick’s mitigation case “substantial,” as it previously had,
Belmontes, 350 F. 3d, at 907, the Ninth Circuit this time
around labeled it “cursory,” 529 F. 3d, at 841, 861, n. 14, 866.
Compare also Belmontes, 350 F. 3d, at 874, 901, 907 (labeling
the mitigation evidence Schick presented “substantial”), with
529 F. 3d, at 847, n. 3, 874 (labeling the same evidence “insub-
stantial”). More evidence, the Court of Appeals now con-
cluded, would have made a difference; in particular, more
evidence to “humanize” Belmontes, as that court put it no
fewer than 11 times in its opinion. Id., at 850, 859, 860, 862,
863, 864, 865, and n. 18, 869, 872, 874. The court determined
that the failure to put on this evidence prejudiced Belmontes.

There are two problems with this conclusion: Some of the
evidence was merely cumulative of the humanizing evidence
Schick actually presented; adding it to what was already
there would have made little difference. Other evidence
proposed by the Ninth Circuit would have put into play as-
pects of Belmontes’ character that would have triggered ad-
mission of the powerful Howard evidence in rebuttal. This
evidence would have made a difference, but in the wrong
direction for Belmontes. In either event, Belmontes cannot
establish Strickland prejudice.

First, the cumulative evidence. In the Court of Appeals’
view, Belmontes should have presented more humanizing ev-
idence about Belmontes’ “difficult childhood” and highlighted
his “positive attributes.” 529 F. 3d, at 864. As for his
difficult childhood, Schick should have called witnesses to
testify that “when Belmontes was five years old, his 10-
month-old sister died of a brain tumor,” that he “exhibited
symptoms of depression” after her death, that his grand-
mother suffered from “alcoholism and prescription drug ad-
diction,” and that both his immediate and extended family
lived in a state of “constant strife.” Ibid. As for his posi-
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tive attributes, Schick should have produced testimony about
Belmontes’ “strong character as a child in the face of adver-
sity.” Ibid. Schick should have illustrated that Belmontes
was “kind, responsible, and likeable”; that he “got along well
with his siblings” and was “respectful towards his grand-
parents despite their disapproval of his mixed racial back-
ground”; and that he “participated in community activities,
kept up in school and got along with his teachers before [an]
illness, and made friends easily.” Ibid.

But as recounted above and recognized by the state courts
and, originally, this very panel, Schick did put on substantial
mitigation evidence, much of it targeting the same “humaniz-
ing” theme the Ninth Circuit highlighted. Compare, e. g.,
ibid. with Record 2317 (death of 10-month-old sister); id.,
at 2319, 2325 (difficult childhood); id., at 2314-2315 (family
member’s addictions); id., at 2314-2315, 2324-2325 (family
strife and abuse); id., at 2317, 2319, 2347-2348, 2397 (strong
character as a child); id., at 2326-2327 (close relationship
with siblings); id., at 2317-2319 (close relationship with
grandparents); id., at 2348-2351 (participation in community
religious events); see also, e. g., Belmontes’ Traverse to Re-
spondent’s Return to Pet. for Writ of Habeas Corpus in
No. S-89-0736-EJG-JFM (ED Cal.), p. 64 (“[Clounsel’s pres-
entation was arguably adequate only with respect to [evi-
dence] of ‘humanizing’ petitioner”). The sentencing jury
was thus “well acquainted” with Belmontes’ background and
potential humanizing features. Schriro v. Landrigan, 550
U. S. 465, 481 (2007). Additional evidence on these points
would have offered an insignificant benefit, if any at all.

The Ninth Circuit also determined that both the evidence
Schick presented and the additional evidence it proposed
would have carried greater weight if Schick had submitted
expert testimony. Such testimony could “make connections
between the various themes in the mitigation case and ex-
plain to the jury how they could have contributed to Belmon-
tes’s involvement in criminal activity.” 529 F. 3d, at 853.
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See also ibid. (discussing expert’s federal habeas testimony
on importance of expert testimony). But the body of miti-
gating evidence the Ninth Circuit would have required
Schick to present was neither complex nor technical. It re-
quired only that the jury make logical connections of the kind
a layperson is well equipped to make. The jury simply did
not need expert testimony to understand the “humanizing”
evidence; it could use its common sense or own sense of
mercy.

What is more, expert testimony discussing Belmontes’
mental state, seeking to explain his behavior, or putting it
in some favorable context would have exposed Belmontes to
the Howard evidence. See Darden v. Wainwright, 477 U. S.
168, 186 (1986) (“Any attempt to portray petitioner as a non-
violent man would have opened the door for the State to
rebut with evidence of petitioner’s prior convictions. . . . Sim-
ilarly, if defense counsel had attempted to put on evidence
that petitioner was a family man, they would have been faced
with his admission at trial that, although still married, he
was spending the weekend furlough with a girlfriend”).

If, for example, an expert had testified that Belmontes had
a “‘high likelihood of a . . . nonviolent adjustment to a prison
setting,”” as Belmontes suggested an expert might, see Brief
for Appellant in No. 01-99018 (CA9), p. 34, the question
would have immediately arisen: “What was his propensity
toward violence to begin with? Does evidence of another
murder alter your view?” Expert testimony explaining why
the jury should feel sympathy, as opposed simply to facts
that might elicit that response, would have led to a similar
rejoinder: “Is such sympathy equally appropriate for some-
one who committed a second murder?” Any of this testi-
mony from an expert’s perspective would have made the
Howard evidence fair game.

Many of Belmontes’ other arguments fail for the same rea-
son. He argues that the jury should have been told that he
suffered an “extended bout with rheumatic fever,” which led
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to “emotional instability, impulsivity, and impairment of the
neurophysiological mechanisms for planning and reasoning.”
Amended Pet. for Writ of Habeas Corpus in No. CIVS-
89-0736-EJG-JFM (ED Cal.), p. 120. But the cold, calcu-
lated nature of the Howard murder and Belmontes’ subse-
quent bragging about it would have served as a powerful
counterpoint.

The type of “more-evidence-is-better” approach advocated
by Belmontes and the Court of Appeals might seem appeal-
ing—after all, what is there to lose? But here there was a
lot to lose. A heavyhanded case to portray Belmontes in a
positive light, with or without experts, would have invited
the strongest possible evidence in rebuttal—the evidence
that Belmontes was responsible for not one but two murders.

Belmontes counters that some of the potential mitigating
evidence might not have opened the door to the prior murder
evidence. The Court of Appeals went so far as to state,
without citation, that “[t]here would be no basis for suggest-
ing that [expert testimony] would be any different if the ex-
pert were informed that Belmontes committed two murders
rather than one.” 529 F. 3d, at 869, n. 20. But it is surely
pertinent in assessing expert testimony “explain[ing] . . .
involvement in criminal activity,” id., at 853, to know what
criminal activity was at issue. And even if the number of
murders were as irrelevant as the Ninth Circuit asserted,
the fact that these two murders were so different in charac-
ter made each of them highly pertinent in evaluating expert
testimony of the sort envisioned by the Court of Appeals.

The Ninth Circuit noted that the trial court retained dis-
cretion to exclude the Howard evidence even if Schick
opened the door. Id. at 869-870, n. 20. If Schick had
doubts, the Court of Appeals contended, he could have se-
cured an answer in advance through a motion n limine.
Ibid. The trial judge, however, left little doubt where he
stood. While ruling that the prosecution could not present
the evidence in its case in chief, Record 2254, the judge made
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clear that it would come in for certain rebuttal purposes,
1d., at 2256, 2332-2334. When Schick elicited testimony that
Belmontes was not violent, for example, the judge ordered it
stricken and warned Schick that he would admit the Howard
murder evidence—to let the prosecution “go into the whole
background”—if Schick pressed forward. Id., at 2334.

In balancing the mitigating factors against the aggrava-
tors, the Court of Appeals repeatedly referred to the aggra-
vating evidence the State presented as “scant.” 529 F. 3d,
at 870, 873, 874, 875, 878. That characterization misses
Strickland’s point that the reviewing court must consider all
the evidence—the good and the bad—when evaluating preju-
dice. See Strickland, 466 U. S., at 695-696, 700. Here, the
worst kind of bad evidence would have come in with the
good. The only reason it did not was because Schick was
careful in his mitigation case. The State’s aggravation evi-
dence could only be characterized as “scant” if one ignores
the “elephant in the courtroom”—Belmontes’ role in the
Howard murder—that would have been presented had
Schick submitted the additional mitigation evidence. Bel-
montes v. Ayers, 5561 F. 3d 864, 867 (CA9 2008) (Callahan, J.,
dissenting from denial of rehearing en banc).

Even on the record before it—which did not include the
Howard murder—the state court determined that Belmontes
“was convicted on extremely strong evidence that he com-
mitted an intentional murder of extraordinary brutality.”
Belmontes, 45 Cal. 3d, at 819, 755 P. 2d, at 354. That court
also noted that “[t]he properly admitted aggravating evi-
dence in this case—in particular, the circumstances of the
crime—was simply overwhelming.” Id., at 809, 755 P. 2d, at
348 (citation omitted). The Ninth Circuit saw the murder
differently. It viewed the circumstances of the crime as
only “conceivably significant” as an aggravating factor. 529
F. 3d, at 871. In particular, the Court of Appeals concluded
that “[t]he crime here did not involve . . . needless suffering
on the part of the victim.” Ibid.
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We agree with the state court’s characterization of the
murder, and simply cannot comprehend the assertion by the
Court of Appeals that this case did not involve “needless
suffering.” The jury saw autopsy photographs showing
Steacy McConnell’s mangled head, her skull crushed by 15
to 20 blows from a steel dumbbell bar the jury found to have
been wielded by Belmontes. McConnell’s corpse showed nu-
merous “defensive bruises and contusions on [her] hands,
arms, and feet,” id., at 839, which “plainly evidenced a des-
perate struggle for life at [Belmontes’] hands,” Belmontes,
supra, at 819, 755 P. 2d, at 354. Belmontes left McConnell
to die, but officers found her still fighting for her life before
ultimately succumbing to the injuries caused by the blows
from Belmontes. Record 3. The jury also heard that this
savage murder was committed solely to prevent interference
with a burglary that netted Belmontes $100 he used to buy
beer and drugs for the night. McConnell suffered, and it
was clearly needless.

Some of the error below may be traced to confusion about
the appropriate standard and burden of proof. While the
Court of Appeals quoted the pertinent language from Strick-
land, that court elsewhere suggested it might have applied
something different. In explaining its prejudice determina-
tion, the Ninth Circuit concluded that “[t]he aggravating
evidence, even with the addition of evidence that Belmon-
tes murdered Howard, is not strong enough, in light of the
mitigating evidence that could have been adduced, to rule
out a sentence of life in prison.” 529 F. 3d, at 875. But
Strickland does not require the State to “rule out” a sen-
tence of life in prison to prevail. Rather, Strickland places
the burden on the defendant, not the State, to show a “rea-
sonable probability” that the result would have been differ-
ent. 466 U.S., at 694. Under a proper application of the
Strickland standard, Belmontes cannot carry this burden.

It is hard to imagine expert testimony and additional
facts about Belmontes’ difficult childhood outweighing the
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facts of McConnell’s murder. It becomes even harder to
envision such a result when the evidence that Belmontes
had committed another murder—*“the most powerful imagin-
able aggravating evidence,” as Judge Levi put it, Belmontes,
S—-89-0736, App. to Pet. for Cert. 183a—is added to the mix.
Schick’s mitigation strategy failed, but the notion that the
result could have been different if only Schick had put on
more than the nine witnesses he did, or called expert wit-
nesses to bolster his case, is fanciful.

The petition for certiorari and the motion for leave to pro-
ceed n forma pauperis are granted. The judgment of the
Court of Appeals for the Ninth Circuit is reversed, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE STEVENS, concurring.

When Fernando Belmontes was sentenced to death in
1982, California Penal Code §190.3(k)* conveyed the unmis-
takable message that juries could not give any mitigating
weight to evidence that did not extenuate the severity of
the crime. See Ayers v. Belmontes, 549 U. S. 7, 27 (2006)
(STEVENS, J., dissenting). The trial judge who presided at
Belmontes’ sentencing hearing so understood the law, and
his instructions to the jury reflected that understanding.
See 1d., at 33-34. It was only later that both the California
Supreme Court and this Court squarely held that a jury
must be allowed to give weight to any aspect of a defendant’s
character or history that may provide a basis for a sentence
other than death, even if such evidence does not “‘tend to
reduce the defendant’s culpability for his crime.”” Id., at 28
(quoting Skipper v. South Carolina, 476 U.S. 1, 11 (1986)
(Powell, J., concurring in judgment)).

*Cal. Penal Code Ann. §190.3(k) (West 1988).
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The testimony adduced at Belmontes’ sentencing hearing
described his religious conversion and his positive contribu-
tions to a youth rehabilitation program. Neither his own
testimony, nor that of the two ministers and the other
witnesses who testified on his behalf, made any attempt to
extenuate the severity of his crime. Their testimony did,
however, afford the jury a principled basis for imposing a
sentence other than death. See Ayers, 549 U. S., at 29-31
(STEVENS, J., dissenting). A review of the entire record, es-
pecially the colloquy between six jurors and the trial judge,
makes it clear to me that “the jury believed that the law
forbade it from giving that evidence any weight at all.” Id.,
at 36-39. I therefore remain convinced that in its initial re-
view of this case, the Court of Appeals correctly set aside
Belmontes’ death sentence.

The narrow question that is now before us is whether the
additional mitigating evidence that trial counsel failed to un-
cover would have persuaded the jury to return a different
verdict. The evidence trial counsel might have presented
hardly matters, however, because in my view the conscien-
tious jurors’ mistaken understanding of the law would have
prevented them from giving that additional evidence “any
weight at all,” id., at 39, let alone controlling weight. De-
spite my strong disagreement with the Court’s decision to
review this case once again, I nevertheless agree with the
Court’s conclusion that trial counsel’s failure to present addi-
tional mitigating evidence probably did not affect the out-
come of the trial.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


30 OCTOBER TERM, 2009

Per Curiam

PORTER ». McCOLLUM, ATTORNEY GENERAL OF
FLORIDA, ET AL.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

No. 08-10537. Decided November 30, 2009

Petitioner Porter was sentenced to death for murder. In postconviction
proceedings, both the trial court and the Florida Supreme Court re-
served judgment on counsel’s deficiency at the penalty phase, but ruled
that Porter had not been prejudiced by counsel’s failure to investigate
and present mitigating evidence of Porter’s abusive childhood, his heroic
military service and associated trauma, his long-term substance abuse,
and his impaired mental health and mental capacity. The Federal Dis-
trict Court subsequently granted habeas relief, concluding that counsel’s
failure to adduce that evidence violated Porter’s Sixth Amendment right
to effective assistance of counsel, but the Eleventh Circuit reversed on
the ground that the State Supreme Court’s ruling was a reasonable ap-
plication of Strickland v. Washington, 466 U. S. 668.

Held: The performance of Porter’s counsel was deficient, and the Florida
Supreme Court unreasonably applied Strickland in holding that Porter
was not prejudiced by that deficiency. That counsel failed to conduct
even a cursory investigation into Porter’s background shows that his
performance fell below an objective standard of reasonableness. See
466 U. S., at 688. And it was objectively unreasonable for the state
court to conclude there was no reasonable probability the sentence
would not have been different had the sentencing judge and jury heard
the significant mitigation evidence Porter’s counsel neither uncovered
nor presented. See id., at 694.

Certiorari granted in part; 552 F. 3d 1260, reversed and remanded.

PER CURIAM.

Petitioner George Porter is a veteran who was both
wounded and decorated for his active participation in two
major engagements during the Korean War; his combat serv-
ice unfortunately left him a traumatized, changed man. His
commanding officer’s moving description of those two battles
was only a fraction of the mitigating evidence that his coun-
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sel failed to discover or present during the penalty phase of
his trial in 1988.

In this federal postconviction proceeding, the District
Court held that Porter’s lawyer’s failure to adduce that evi-
dence violated his Sixth Amendment right to counsel and
granted his application for a writ of habeas corpus. The
Court of Appeals for the Eleventh Circuit reversed, on the
ground that the Florida Supreme Court’s determination that
Porter was not prejudiced by any deficient performance by
his counsel was a reasonable application of Strickland v.
Washington, 466 U. S. 668 (1984). Like the District Court,
we are persuaded that it was objectively unreasonable to
conclude there was no reasonable probability the sentence
would have been different if the sentencing judge and jury
had heard the significant mitigation evidence that Porter’s
counsel neither uncovered nor presented. We therefore
grant the petition for certiorari in part and reverse the judg-
ment of the Court of Appeals.!

I

Porter was convicted of two counts of first-degree murder
for the shooting of his former girlfriend, Evelyn Williams,
and her boyfriend, Walter Burrows. He was sentenced to
death on the first count but not the second.

In July 1986, as his relationship with Williams was ending,
Porter threatened to kill her and then left town. When he
returned to Florida three months later, he attempted to see
Williams, but her mother told him that Williams did not want
to see him. He drove past Williams’ house each of the two
days prior to the shooting, and the night before the murder
he visited Williams, who called the police. Porter then went
to two cocktail lounges and spent the night with a friend,
who testified Porter was quite drunk by 11 p.m. Early the
next morning, Porter shot Williams in her house. Burrows

1'We deny the petition insofar as it challenges his conviction.
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struggled with Porter and forced him outside where Porter
shot him.

Porter represented himself, with standby counsel, for most
of the pretrial proceedings and during the beginning of his
trial. Near the completion of the State’s case in chief, Por-
ter pleaded guilty. He thereafter changed his mind about
representing himself, and his standby counsel was appointed
as his counsel for the penalty phase. During the penalty
phase, the State attempted to prove four aggravating fac-
tors: Porter had been “previously convicted” of another vio-
lent felony (1. e., in Williams’ case, killing Burrows, and in his
case, killing Williams);? the murder was committed during a
burglary; the murder was committed in a cold, calculated,
and premeditated manner; and the murder was especially
heinous, atrocious, or cruel. The defense put on only one
witness, Porter’s ex-wife, and read an excerpt from a deposi-
tion. The sum total of the mitigating evidence was incon-
sistent testimony about Porter’s behavior when intoxicated
and testimony that Porter had a good relationship with his
son. Although his lawyer told the jury that Porter “has
other handicaps that weren’t apparent during the trial” and
Porter was not “mentally healthy,” he did not put on any
evidence related to Porter’s mental health. 3 Tr. 477-478
(Jan. 22, 1988).

The jury recommended the death sentence for both mur-
ders. The trial court found that the State had proved all
four aggravating circumstances for the murder of Williams
but that only the first two were established with respect to
Burrows’ murder. The trial court found no mitigating cir-
cumstances and imposed a death sentence for Williams’ mur-

21t is an aggravating factor under Florida law that “[t]he defendant was
previously convicted of another capital felony or of a felony involving the
use or threat of violence to the person.” Fla. Stat. §921.141(5)(b) (1987).
In Porter’s case, the State established that factor by reference to Porter’s
contemporaneous convictions stemming from the same episode: two counts
of murder and one count of aggravated assault. Tr. 5 (Mar. 4, 1988).
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der only. On direct appeal, the Florida Supreme Court af-
firmed the sentence over the dissent of two justices, but
struck the heinous, atrocious, or cruel aggravating factor.
Porter v. State, 564 So. 2d 1060 (1990) (per curiam). The
court found the State had not carried its burden on that fac-
tor because the “record is consistent with the hypothesis that
Porter’s was a crime of passion, not a crime that was meant
to be deliberately and extraordinarily painful.” Id., at 1063
(emphasis deleted). The two dissenting justices would have
reversed the penalty because the evidence of drunkenness,
“combined with evidence of Porter’s emotionally charged,
desperate, frustrated desire to meet with his former lover,
is sufficient to render the death penalty disproportional pun-
ishment in this instance.” Id., at 1065-1066 (Barkett, J.,
concurring in part and dissenting in part).

In 1995, Porter filed a petition for postconviction relief in
state court, claiming his penalty-phase counsel failed to in-
vestigate and present mitigating evidence. The court con-
ducted a 2-day evidentiary hearing, during which Porter pre-
sented extensive mitigating evidence, all of which was
apparently unknown to his penalty-phase counsel. Unlike
the evidence presented during Porter’s penalty hearing,
which left the jury knowing hardly anything about him other
than the facts of his crimes, the new evidence described his
abusive childhood, his heroic military service and the trauma
he suffered because of it, his long-term substance abuse, and
his impaired mental health and mental capacity.

The depositions of his brother and sister described the
abuse Porter suffered as a child. Porter routinely wit-
nessed his father beat his mother, one time so severely that
she had to go to the hospital and lost a child. Porter’s father
was violent every weekend, and by his siblings’ account, Por-
ter was his father’s favorite target, particularly when Porter
tried to protect his mother. On one occasion, Porter’s father
shot at him for coming home late, but missed and just beat
Porter instead. According to his brother, Porter attended
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classes for slow learners and left school when he was 12
or 13.

To escape his horrible family life, Porter enlisted in the
Army at age 17 and fought in the Korean War. His company
commander, Lieutenant Colonel Sherman Pratt, testified at
Porter’s postconviction hearing. Porter was with the 2d Di-
vision, which had advanced above the 38th parallel to
Kunu-ri when it was attacked by Chinese forces. Porter
suffered a gunshot wound to the leg during the advance but
was with the unit for the battle at Kunu-ri. While the 8th
Army was withdrawing, the 2d Division was ordered to hold
off the Chinese advance, enabling the bulk of the 8th Army
to live to fight another day. As Colonel Pratt described it,
the unit “went into position there in bitter cold night, terri-
bly worn out, terribly weary, almost like zombies because we
had been in constant—for five days we had been in constant
contact with the enemy fighting our way to the rear, little
or no sleep, little or no food, literally as I say zombies.” 1
Tr. 138 (Jan. 4, 1996). The next morning, the unit engaged
in a “fierce hand-to-hand fight with the Chinese” and later
that day received permission to withdraw, making Porter’s
regiment the last unit of the 8th Army to withdraw. Id.,
at 139-140.

Less than three months later, Porter fought in a second
battle, at Chip’yong-ni. His regiment was cut off from the
rest of the 8th Army and defended itself for two days and
two nights under constant fire. After the enemy broke
through the perimeter and overtook defensive positions on
high ground, Porter’s company was charged with retaking
those positions. In the charge up the hill, the soldiers “were
under direct open fire of the enemy forces on top of the hill.
They immediately came under mortar, artillery, machine
gun, and every other kind of fire you can imagine and they
were just dropping like flies as they went along.” Id., at
150. Porter’s company lost all three of its platoon ser-
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geants, and almost all of the officers were wounded. Porter
was again wounded, and his company sustained the heaviest
losses of any troops in the battle, with more than 50% casual-
ties. Colonel Pratt testified that these battles were “very
trying, horrifying experiences,” particularly for Porter’s
company at Chip’yong-ni. Id., at 152. Porter’s unit was
awarded the Presidential Unit Citation for the engagement
at Chip’yong-ni, and Porter individually received two Pur-
ple Hearts and the Combat Infantryman Badge, along with
other decorations.

Colonel Pratt testified that Porter went absent without
leave (AWOL) for two periods while in Korea. He ex-
plained that this was not uncommon, as soldiers sometimes
became disoriented and separated from the unit, and that the
commander had decided not to impose any punishment for
the absences. In Colonel Pratt’s experience, an “awful lot
of [veterans] come back nervous wrecks. Our [veterans’]
hospitals today are filled with people mentally trying to sur-
vive the perils and hardships [of] . . . the Korean War,” par-
ticularly those who fought in the battles he described. Id.,
at 153.

When Porter returned to the United States, he went
AWOL for an extended period of time.> He was sentenced
to six months’ imprisonment for that infraction, but he re-
ceived an honorable discharge. After his discharge, he suf-
fered dreadful nightmares and would attempt to climb his
bedroom walls with knives at night.* Porter’s family even-

3Porter explained to one of the doctors who examined him for compe-
tency to stand trial that he went AWOL in order to spend time with his
son. Record 904.

4Porter’s expert testified that these symptoms would “easily” warrant
a diagnosis of posttraumatic stress disorder (PTSD). 2 Tr. 233 (Jan. 5,
1996). PTSD is not uncommon among veterans returning from combat.
See Hearing on Fiscal Year 2010 Budget for Veterans’ Programs before
the Senate Committee on Veterans’ Affairs, 111th Cong., 1st Sess., 63
(2009) (uncorrected copy) (testimony of Eric K. Shinseki, Secretary of Vet-
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tually removed all of the knives from the house. According
to Porter’s brother, Porter developed a serious drinking
problem and began drinking so heavily that he would get
into fights and not remember them at all.

In addition to this testimony regarding his life history,
Porter presented an expert in neuropsychology, Dr. Dee, who
had examined Porter and administered a number of psycho-
logical assessments. Dr. Dee concluded that Porter suffered
from brain damage that could manifest in impulsive, violent
behavior. At the time of the crime, Dr. Dee testified, Porter
was substantially impaired in his ability to conform his con-
duct to the law and suffered from an extreme mental or emo-
tional disturbance, two statutory mitigating circumstances,
Fla. Stat. §921.141(6). Dr. Dee also testified that Porter had
substantial difficulties with reading, writing, and memory,
and that these cognitive defects were present when he was
evaluated for competency to stand trial. 2 Tr. 227-228 (Jan.
5, 1996); see also Record 904-906. Although the State’s ex-
perts reached different conclusions regarding the statutory
mitigators,® each expert testified that he could not diagnose
Porter or rule out a brain abnormality. 2 Tr. 345, 382 (Jan.
5, 1996); 3 id., at 405.

The trial judge who conducted the state postconviction
hearing, without determining counsel’s deficiency, held that
Porter had not been prejudiced by the failure to introduce
any of that evidence. Record 1203, 1206. He found that
Porter had failed to establish any statutory mitigating cir-
cumstances, id., at 1207, and that the nonstatutory mitigat-
ing evidence would not have made a difference in the out-

erans Affairs (VA), reporting that approximately 23% of the Iraq and
Afghanistan war veterans seeking treatment at a VA medical facility had
been preliminarily diagnosed with PTSD).

5The State presented two experts, Dr. Riebsame and Dr. Kirkland.
Neither of the State’s experts had examined Porter, but each testified
that based upon their review of the record, Porter met neither statutory
mitigating circumstance.
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come of the case, id., at 1210. He discounted the evidence
of Porter’s alcohol abuse because it was inconsistent and dis-
counted the evidence of Porter’s abusive childhood because
he was 54 years old at the time of the trial. He also con-
cluded that Porter’s periods of being AWOL would have re-
duced the impact of Porter’s military service to “inconse-
quential proportions.” Id., at 1212. Finally, he held that
even considering all three categories of evidence together,
the “trial judge and jury still would have imposed death.”
Id., at 1214.

The Florida Supreme Court affirmed. It first accepted
the trial court’s finding that Porter could not have estab-
lished any statutory mitigating circumstances, based on the
trial court’s acceptance of the State’s experts’ conclusions in
that regard. Porter v. State, 788 So. 2d 917, 923 (2001) (per
curiam). It then held the trial court was correct to find
“the additional nonstatutory mitigation to be lacking in
weight because of the specific facts presented.” Id., at 925.
Like the postconviction court, the Florida Supreme Court
reserved judgment regarding counsel’s deficiency. Ibid.%
Two justices dissented, reasoning that counsel’s failure to in-
vestigate and present mitigating evidence was “especially
harmful” because of the divided vote affirming the sentence
on direct appeal—“even without the substantial mitigation
that we now know existed”—and because of the reversal of

5The postconviction court stated defense counsel “was not ineffective
for failing to pursue mental health evaluations and . . . [Porter] has thus
failed to show sufficient evidence that any statutory mitigators could have
been presented.” Record 1210. It is not at all clear whether this stray
comment addressed counsel’s deficiency. If it did, then it was at most
dictum, because the court expressly “decline[d] to make a determination
regarding whether or not Defense Counsel was in fact deficient here.”
Id., at 1206. The Florida Supreme Court simply paraphrased the postcon-
viction court when it stated “trial counsel’s decision not to pursue mental
evaluations did not exceed the bounds for competent counsel.” Porter v.
State, 788 So. 2d 917, 923-924 (2001) (per curiam). But that court also
expressly declined to answer the question of deficiency. Id., at 925.
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the heinous, atrocious, and cruel aggravating factor. Id., at
937 (Anstead, J., concurring in part and dissenting in part).

Porter thereafter filed his federal habeas petition. The
District Court held Porter’s penalty-phase counsel had been
ineffective. It first determined that counsel’s performance
had been deficient because “penalty-phase counsel did little,
if any investigation . . . and failed to effectively advocate
on behalf of his client before the jury.” Porter v. Crosby,
No. 6:03-cv-1465-0Orl-31KRS, 2007 WL 1747316, *23 (MD
Fla., June 18, 2007). It then determined that counsel’s defi-
cient performance was prejudicial, finding that the state
court’s decision was contrary to clearly established law in
part because the state court failed to consider the entirety
of the evidence when reweighing the evidence in mitigation,
including the trial evidence suggesting that “this was a
crime of passion, that [Porter] was drinking heavily just
hours before the murders, or that [Porter] had a good rela-
tionship with his son.” Id., at *30.

The Eleventh Circuit reversed. It held the District Court
had failed to appropriately defer to the state court’s factual
findings with respect to Porter’s alcohol abuse and his men-
tal health. 552 F. 3d 1260, 1274, 1275 (2008) (per curiam,).
The Court of Appeals then separately considered each cate-
gory of mitigating evidence and held it was not unreasonable
for the state court to discount each category as it did. Id.,
at 1274. Porter petitioned for a writ of certiorari. We
grant the petition and reverse with respect to the Court of
Appeals’ disposition of Porter’s ineffective-assistance claim.

II

To prevail under Strickland, Porter must show that his
counsel’s deficient performance prejudiced him. To estab-
lish deficiency, Porter must show his “counsel’s representa-
tion fell below an objective standard of reasonableness.”
466 U. S., at 688. To establish prejudice, he “must show that
there is a reasonable probability that, but for counsel’s un-
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professional errors, the result of the proceeding would have
been different.” Id., at 694. Finally, Porter is entitled
to relief only if the state court’s rejection of his claim of in-
effective assistance of counsel was “contrary to, or involved
an unreasonable application of,” Strickland, or it rested
“on an unreasonable determination of the facts in light of
the evidence presented in the State court proceeding.” 28
U. S. C. §2254(d).

Because the state court did not decide whether Porter’s
counsel was deficient, we review this element of Porter’s
Strickland claim de novo. Rompilla v. Beard, 545 U. S. 374,
390 (2005). It is unquestioned that under the prevailing pro-
fessional norms at the time of Porter’s trial, counsel had an
“obligation to conduct a thorough investigation of the defend-
ant’s background.” Williams v. Taylor, 529 U. S. 362, 396
(2000). The investigation conducted by Porter’s counsel
clearly did not satisfy those norms.

Although Porter had initially elected to represent himself,
his standby counsel became his counsel for the penalty phase
a little over a month prior to the sentencing proceeding be-
fore the jury. It was the first time this lawyer had repre-
sented a defendant during a penalty-phase proceeding. At
the postconviction hearing, he testified that he had only one
short meeting with Porter regarding the penalty phase. He
did not obtain any of Porter’s school, medical, or military
service records or interview any members of Porter’s family.
In Wiggins v. Smith, 539 U. S. 510, 524, 525 (2003), we held
counsel “fell short of . . . professional standards” for not ex-
panding their investigation beyond the presentence investi-
gation report and one set of records they obtained, particu-
larly “in light of what counsel actually discovered” in the
records. Here, counsel did not even take the first step of
interviewing witnesses or requesting records. Cf. Bobby v.
Van Hook, ante, at 9-12 (holding performance not deficient
when counsel gathered a substantial amount of information
and then made a reasonable decision not to pursue additional
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sources); Strickland, 466 U. S., at 699 (“[Counsel’s] decision
not to seek more character or psychological evidence than
was already in hand was . . . reasonable”). Beyond that,
like the counsel in Wiggins, he ignored pertinent avenues
for investigation of which he should have been aware. The
court-ordered competency evaluations, for example, collec-
tively reported Porter’s very few years of regular school, his
military service and wounds sustained in combat, and his
father’s “over-disciplin[e].” Record 904, 902-906. As an
explanation, counsel described Porter as fatalistic and unco-
operative. But he acknowledged that although Porter in-
structed him not to speak with Porter’s ex-wife or son, Por-
ter did not give him any other instructions limiting the
witnesses he could interview.

Counsel thus failed to uncover and present any evidence
of Porter’s mental health or mental impairment, his family
background, or his military service. The decision not to in-
vestigate did not reflect reasonable professional judgment.
Wiggins, supra, at 534. Porter may have been fatalistic or
uncooperative, but that does not obviate the need for defense
counsel to conduct some sort of mitigation investigation.
See Rompilla, supra, at 381-382.

III

Because we find Porter’s counsel deficient, we must deter-
mine whether the Florida Supreme Court unreasonably ap-
plied Strickland in holding Porter was not prejudiced by
that deficiency. Under Strickland, a defendant is preju-
diced by his counsel’s deficient performance if “there is a
reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been differ-
ent.” 466 U.S., at 694. In Florida, the sentencing judge
makes the determination as to the existence and weight of
aggravating and mitigating circumstances and the punish-
ment, Fla. Stat. §921.141(3), but he must give the jury ver-
dict of life or death “great weight,” Tedder v. State, 322
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So. 2d 908, 910 (Fla. 1975) (per curiam). Porter must show
that but for his counsel’s deficiency, there is a reasonable
probability he would have received a different sentence. To
assess that probability, we consider “the totality of the avail-
able mitigation evidence—both that adduced at trial, and the
evidence adduced in the habeas proceeding”—and “reweig[h]
it against the evidence in aggravation.” Williams, supra,
at 397-398.

This is not a case in which the new evidence “would barely
have altered the sentencing profile presented to the sentenc-
ing judge.” Strickland, supra, at 700. The judge and jury
at Porter’s original sentencing heard almost nothing that
would humanize Porter or allow them to accurately gauge
his moral culpability. They learned about Porter’s turbu-
lent relationship with Williams, his crimes, and almost noth-
ing else. Had Porter’s counsel been effective, the judge and
jury would have learned of the “kind of troubled history we
have declared relevant to assessing a defendant’s moral cul-
pability.” Wiggins, supra, at 535. They would have heard
about (1) Porter’s heroic military service in two of the most
critical—and horrific—battles of the Korean War, (2) his
struggles to regain normality upon his return from war,
(3) his childhood history of physical abuse, and (4) his brain
abnormality, difficulty reading and writing, and limited
schooling. See Pewry v. Lynaugh, 492 U. S. 302, 319 (1989)
(“‘[Elvidence about the defendant’s background and char-
acter is relevant because of the belief, long held by this soci-
ety, that defendants who commit criminal acts that are at-
tributable to a disadvantaged background . . . may be less
culpable’”). Instead, they heard absolutely none of that evi-
dence, evidence which “might well have influenced the jury’s
appraisal of [Porter’s] moral culpability.” Williams, supra,
at 398.

On the other side of the ledger, the weight of evidence
in aggravation is not as substantial as the sentencing judge
thought. As noted, the sentencing judge accepted the jury’s
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recommendation of a death sentence for the murder of Wil-
liams but rejected the jury’s death-sentence recommendation
for the murder of Burrows. The sentencing judge believed
that there were four aggravating circumstances related to
the Williams murder but only two for the Burrows murder.
Accordingly, the judge must have reasoned that the two ag-
gravating circumstances that were present in both cases
were insufficient to warrant a death sentence but that the
two additional aggravating circumstances present with re-
spect to the Williams murder were sufficient to tip the bal-
ance in favor of a death sentence. But the Florida Supreme
Court rejected one of these additional aggravating circum-
stances, 1. e., that Williams’ murder was especially heinous,
atrocious, or cruel, finding the murder “consistent with ... a
crime of passion” even though premeditated to a heightened
degree. 564 So. 2d, at 1063-1064. Had the judge and jury
been able to place Porter’s life history “on the mitigating
side of the scale,” and appropriately reduced the ballast on
the aggravating side of the scale, there is clearly a reason-
able probability that the advisory jury—and the sentencing
judge—“would have struck a different balance,” Wiggins,
supra, at 537, and it is unreasonable to conclude otherwise.

The Florida Supreme Court’s decision that Porter was not
prejudiced by his counsel’s failure to conduct a thorough—or
even cursory—investigation is unreasonable. The Florida
Supreme Court either did not consider or unreasonably dis-
counted the mitigation evidence adduced in the postconvic-
tion hearing. Under Florida law, mental health evidence
that does not rise to the level of establishing a statutory
mitigating circumstance may nonetheless be considered by
the sentencing judge and jury as mitigating. See, e. g., Hos-
kins v. State, 965 So. 2d 1, 17-18 (Fla. 2007) (per curiam,).
Indeed, the Constitution requires that “the sentencer in capi-
tal cases must be permitted to consider any relevant mitigat-
ing factor.” Eddings v. Oklahoma, 455 U. S. 104, 112 (1982).
Yet neither the postconviction trial court nor the Florida Su-


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


Cite as: 5568 U. S. 30 (2009) 43

Per Curiam

preme Court gave any consideration for the purpose of non-
statutory mitigation to Dr. Dee’s testimony regarding the ex-
istence of a brain abnormality and cognitive defects.” While
the State’s experts identified perceived problems with the
tests that Dr. Dee used and the conclusions that he drew
from them, it was not reasonable to discount entirely the
effect that his testimony might have had on the jury or the
sentencing judge.

Furthermore, the Florida Supreme Court, following the
state postconviction court, unreasonably discounted the evi-
dence of Porter’s childhood abuse and military service. It
is unreasonable to discount to irrelevance the evidence of
Porter’s abusive childhood, especially when that kind of his-
tory may have particular salience for a jury evaluating Por-
ter’s behavior in his relationship with Williams. It is also
unreasonable to conclude that Porter’s military service
would be reduced to “inconsequential proportions,” 788
So. 2d, at 925, simply because the jury would also have
learned that Porter went AWOL on more than one occasion.
Our Nation has a long tradition of according leniency to vet-
erans in recognition of their service, especially for those who
fought on the front lines as Porter did.® Moreover, the rele-
vance of Porter’s extensive combat experience is not only
that he served honorably under extreme hardship and grue-
some conditions, but also that the jury might find mitigating

"The Florida Supreme Court acknowledged that Porter had presented
evidence of “statutory and nonstatutory mental mitigation,” 788 So. 2d, at
921, but it did not consider Porter’s mental health evidence in its discus-
sion of nonstatutory mitigating evidence, id., at 924.

8See Abbott, The Civil War and the Crime Wave of 1865-70, 1 Soc. Serv.
Rev. 212, 232-234 (1927) (discussing the movement to pardon or parole
prisoners who were veterans of the Civil War); Rosenbaum, The Relation-
ship Between War and Crime in the United States, 30 J. Crim. L. & C.
722, 733-734 (1940) (describing a 1922 study by the Wisconsin Board of
Control that discussed the number of veterans imprisoned in the State
and considered “the greater leniency that may be shown to ex-service men
in court”).
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the intense stress and mental and emotional toll that combat
took on Porter.” The evidence that he was AWOL is consist-
ent with this theory of mitigation and does not impeach or
diminish the evidence of his service. To conclude otherwise
reflects a failure to engage with what Porter actually went
through in Korea.

As the two dissenting justices in the Florida Supreme
Court reasoned, “there exists too much mitigating evidence
that was not presented to now be ignored.” Id., at 937 (An-
stead, J., concurring in part and dissenting in part). Al-
though the burden is on petitioner to show he was prejudiced
by his counsel’s deficiency, the Florida Supreme Court’s con-
clusion that Porter failed to meet this burden was an unrea-
sonable application of our clearly established law. We do
not require a defendant to show “that counsel’s deficient con-
duct more likely than not altered the outcome” of his penalty
proceeding, but rather that he establish “a probability suffi-
cient to undermine confidence in [that] outcome.” Strick-
land, 466 U. S., at 693-694. This Porter has done.

The petition for certiorari is granted in part, and the mo-
tion for leave to proceed i forma pauperis is granted. The
judgment of the Court of Appeals is reversed, and the case
is remanded for further proceedings consistent with this
opinion.

It is so ordered.

9Cf. Cal. Penal Code Ann. §1170.9(a) (West Supp. 2009) (providing a
special hearing for a person convicted of a crime “who alleges that he or
she committed the offense as a result of post-traumatic stress disorder,
substance abuse, or psychological problems stemming from service in a
combat theater in the United States military”); Minn. Stat. § 609.115, Subd.
10 (2008) (providing for a special process at sentencing if the defendant is
a veteran and has been diagnosed as having a mental illness by a quali-
fied psychiatrist).
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MICHIGAN ». FISHER

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF
APPEALS OF MICHIGAN

No. 09-91. Decided December 7, 2009

Fisher was charged with assault with a dangerous weapon and possession
of a firearm during the commission of a felony. Police responding to a
domestic disturbance at respondent Fisher’s house found damaged prop-
erty and blood at the scene, observed Fisher screaming and throwing
things inside the house, and saw that his hand was cut. When Fisher
refused to open the door or tell officers whether he needed medical at-
tention, Officer Goolsby entered the house, where he found Fisher point-
ing a rifle at him. But the trial court suppressed Goolsby’s statement,
ruling that the officer had violated the Fourth Amendment by entering
the house without a warrant. The Michigan Court of Appeals affirmed.

Held: Goolsby’s entry into the house was lawful under the emergency aid
exception to the warrant requirement, which applies where officers have
“an objectively reasonable basis for believing” that medical assistance
is needed or persons are in danger. Brigham City v. Stuart, 547 U. S.
398, 406. Here, it was reasonable to believe that Fisher had hurt him-
self and needed treatment or that he was about to hurt, or had already
hurt, someone else.

Certiorari granted; reversed and remanded.

PER CURIAM.

Police officers responded to a complaint of a disturbance
near Allen Road in Brownstown, Michigan.* Officer Chris-
topher Goolsby later testified that, as he and his partner ap-
proached the area, a couple directed them to a residence
where a man was “going crazy.” Docket No. 276439, 2008
WL 786515, *1 (Mich. App., Mar. 25, 2008) (per curiam,) (al-
teration and internal quotation marks omitted). Upon their
arrival, the officers found a household in considerable chaos:
a pickup truck in the driveway with its front smashed, dam-
aged fenceposts along the side of the property, and three

*We have taken the facts from the opinion of the Michigan Court of
Appeals. Except where indicated, the parties do not dispute the facts.
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broken house windows, the glass still on the ground outside.
The officers also noticed blood on the hood of the pickup
and on clothes inside of it, as well as on one of the doors
to the house. (It is disputed whether they noticed this im-
mediately upon reaching the house, but undisputed that they
noticed it before the allegedly unconstitutional entry.)
Through a window, the officers could see respondent, Jeremy
Fisher, inside the house, screaming and throwing things.
The back door was locked, and a couch had been placed to
block the front door.

The officers knocked, but Fisher refused to answer. They
saw that Fisher had a cut on his hand, and they asked him
whether he needed medical attention. Fisher ignored these
questions and demanded, with accompanying profanity, that
the officers go to get a search warrant. Officer Goolsby then
pushed the front door partway open and ventured into the
house. Through the window of the open door he saw Fisher
pointing a long gun at him. Officer Goolsby withdrew.

Fisher was charged under Michigan law with assault with
a dangerous weapon and possession of a firearm during the
commission of a felony. The trial court concluded that Offi-
cer Goolsby violated the Fourth Amendment when he en-
tered Fisher’s house, and granted Fisher’s motion to sup-
press the evidence obtained as a result—that is, Officer
Goolsby’s statement that Fisher pointed a rifle at him. The
Michigan Court of Appeals initially remanded for an eviden-
tiary hearing, see Docket No. 256027, 2005 WL 3481454 (Dec.
20, 2005) (per curiam), after which the trial court reinstated
its order. The Court of Appeals then affirmed over a dis-
sent by Judge Talbot. See 2008 WL 786515, at *2; id., at
*2-*5. The Michigan Supreme Court granted leave to ap-
peal, but, after hearing oral argument, it vacated its prior
order and denied leave instead; three justices, however,
would have taken the case and reversed on the ground that
the Court of Appeals misapplied the Fourth Amendment.
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See 483 Mich. 1007, 765 N. W. 2d 19 (2009). Because the
decision of the Michigan Court of Appeals is indeed contrary
to our Fourth Amendment case law, particularly Brigham
City v. Stuart, 547 U. S. 398 (2006), we grant the State’s peti-
tion for certiorari and reverse.

“[TThe ultimate touchstone of the Fourth Amendment,” we
have often said, “is ‘reasonableness.”” Id., at 403. There-
fore, although “searches and seizures inside a home without
a warrant are presumptively unreasonable,” Groh v. Rami-
rez, 540 U. S. 551, 559 (2004) (internal quotation marks omit-
ted), that presumption can be overcome. For example, “the
exigencies of the situation [may] make the needs of law
enforcement so compelling that the warrantless search is ob-
jectively reasonable.” Mincey v. Arizona, 437 U.S. 385,
393-394 (1978) (internal quotation marks omitted).

Brigham City identified one such exigency: “the need to
assist persons who are seriously injured or threatened with
such injury.” 547 U.S., at 403. Thus, law enforcement of-
ficers “may enter a home without a warrant to render emer-
gency assistance to an injured occupant or to protect an occu-
pant from imminent injury.” Ibid. This “emergency aid
exception” does not depend on the officers’ subjective intent
or the seriousness of any crime they are investigating when
the emergency arises. [Id., at 404-405. It requires only “an
objectively reasonable basis for believing,” id., at 406, that
“a person within [the house] is in need of immediate aid,”
Mincey, supra, at 392.

Brigham City illustrates the application of this standard.
There, police officers responded to a noise complaint in the
early hours of the morning. “As they approached the house,
they could hear from within an altercation occurring, some
kind of fight.” 547 U.S., at 406 (internal quotation marks
omitted). Following the tumult to the back of the house
whence it came, the officers saw juveniles drinking beer in
the backyard and a fight unfolding in the kitchen. They
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watched through the window as a juvenile broke free from
the adults restraining him and punched another adult in the
face, who recoiled to the sink, spitting blood. Ibid. Under
these circumstances, we found it “plainly reasonable” for the
officers to enter the house and quell the violence, for they
had “an objectively reasonable basis for believing both that
the injured adult might need help and that the violence in
the kitchen was just beginning.” Ibid.

A straightforward application of the emergency aid excep-
tion, as in Brigham City, dictates that the officer’s entry was
reasonable. Just as in Brigham City, the police officers here
were responding to a report of a disturbance. Just as in
Brigham City, when they arrived on the scene they encoun-
tered a tumultuous situation in the house—and here they
also found signs of a recent injury, perhaps from a car acci-
dent, outside. And just as in Brigham City, the officers
could see violent behavior inside. Although Officer Goolsby
and his partner did not see punches thrown, as did the offi-
cers in Brigham City, they did see Fisher screaming and
throwing things. It would be objectively reasonable to be-
lieve that Fisher’s projectiles might have a human target
(perhaps a spouse or a child), or that Fisher would hurt him-
self in the course of his rage. In short, we find it as plain
here as we did in Brigham City that the officer’s entry was
reasonable under the Fourth Amendment.

The Michigan Court of Appeals, however, thought the situ-
ation “did not rise to a level of emergency justifying the war-
rantless intrusion into a residence.” 2008 WL 786515, at *2.
Although the Court of Appeals conceded that “there was
evidence an injured person was on the premises,” it found it
significant that “the mere drops of blood did not signal a
likely serious, life-threatening injury.” Ibid. The court
added that the cut Officer Goolsby observed on Fisher’s hand
“likely explained the trail of blood” and that Fisher “was
very much on his feet and apparently able to see to his own
needs.” Ibid.
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Even a casual review of Brigham City reveals the flaw
in this reasoning. Officers do not need ironclad proof of
“a likely serious, life-threatening” injury to invoke the emer-
gency aid exception. The only injury police could confirm
in Brigham City was the bloody lip they saw the juvenile
inflict upon the adult. Fisher argues that the officers here
could not have been motivated by a perceived need to pro-
vide medical assistance, since they never summoned emer-
gency medical personnel. This would have no bearing, of
course, upon their need to ensure that Fisher was not endan-
gering someone else in the house. Moreover, even if the
failure to summon medical personnel conclusively established
that Goolsby did not subjectively believe, when he entered
the house, that Fisher or someone else was seriously injured
(which is doubtful), the test, as we have said, is not what
Goolsby believed, but whether there was “an objectively rea-
sonable basis for believing” that medical assistance was
needed, or persons were in danger, Brigham City, supra, at
406; Mincey, supra, at 392.

It was error for the Michigan Court of Appeals to replace
that objective inquiry into appearances with its hindsight de-
termination that there was in fact no emergency. It does
not meet the needs of law enforcement or the demands of
public safety to require officers to walk away from a situation
like the one they encountered here. Only when an apparent
threat has become an actual harm can officers rule out innoc-
uous explanations for ominous circumstances. But “[t]he
role of a peace officer includes preventing violence and re-
storing order, not simply rendering first aid to casualties.”
Brigham City, supra, at 406. It sufficed to invoke the emer-
gency aid exception that it was reasonable to believe that
Fisher had hurt himself (albeit nonfatally) and needed treat-
ment that in his rage he was unable to provide, or that
Fisher was about to hurt, or had already hurt, someone else.
The Michigan Court of Appeals required more than what the
Fourth Amendment demands.
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* * *

The petition for certiorari is granted. The judgment of
the Michigan Court of Appeals is reversed, and the case is
remanded for further proceedings not inconsistent with this
opinion.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE SOTOMAYOR joins,
dissenting.

On October 31, 2003, Jeremy Fisher pointed a rifle at Offi-
cer Christopher Goolsby when Goolsby attempted to force
his way into Fisher’s home without a warrant. Fisher was
charged with assault with a dangerous weapon and pos-
session of a dangerous weapon during the commission of a
felony. The charges were dismissed after the trial judge
granted a motion to suppress evidence of the assault because
it was the product of Goolsby’s unlawful entry. In 2005 the
Michigan Court of Appeals held that the trial court had erred
because it had decided the suppression motion without con-
ducting a full evidentiary hearing. On remand, the trial
court conducted such a hearing and again granted the motion
to suppress.

As a matter of Michigan law it is well settled that police
officers may enter a home without a warrant “when they
reasonably believe that a person within is in need of immedi-
ate aid.” People v. Davis, 442 Mich. 1, 25, 497 N. W. 2d 910,
921 (1993). We have stated the rule in the same way under
federal law, Mincey v. Arizona, 437 U. S. 385, 392 (1978), and
have explained that a warrantless entry is justified by the
“‘need to protect or preserve life or avoid serious injury,””
1bid. The State bears the burden of proof on that factual
issue and relied entirely on the testimony of Officer Goolsby
in its attempt to carry that burden. Since three years had
passed, Goolsby was not sure about certain facts—such as
whether Fisher had a cut on his hand—but he did remember
that Fisher repeatedly swore at the officers and told them to
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get a warrant, and that Fisher was screaming and throwing
things. Goolsby also testified that he saw “mere drops” of
blood outside Fisher’s home, No. 276439, 2008 WL 786515,
*2 (Mich. App., Mar. 25, 2008) (per curiam) (summarizing
Goolsby’s testimony), and that he did not ask whether anyone
else was inside. Goolsby did not testify that he had any rea-
son to believe that anyone else was in the house. Thus, the
factual question was whether Goolsby had “an objectively
reasonable basis for believing that [Fisher was] seriously in-
jured or imminently threatened with such injury.” Brig-
ham City v. Stuart, 547 U. S. 398, 400 (2006).

After hearing the testimony, the trial judge was “even
more convinced” that the entry was unlawful. Tr. 29 (Dec.
19, 2006). He noted the issue was “whether or not there
was a reasonable basis to [enter the house] or whether
[Goolsby] was just acting on some possibilities,” id., at 22,
and evidently found the record supported the latter rather
than the former. He found the police decision to leave the
scene and not return for several hours—without resolving
any potentially dangerous situation and without calling for
medical assistance—inconsistent with a reasonable belief
that Fisher was in need of immediate aid. In sum, the one
judge who heard Officer Goolsby’s testimony was not per-
suaded that Goolsby had an objectively reasonable basis for
believing that entering Fisher’s home was necessary to avoid
serious injury.

The Michigan Court of Appeals affirmed, concluding that
the State had not met its burden. Perhaps because one
judge dissented, the Michigan Supreme Court initially
granted an application for leave to appeal. After consider-
ing briefs and oral argument, however, the majority of that
Court vacated its earlier order because it was “no longer
persuaded that the questions presented should be reviewed
by this Court.” 483 Mich. 1007, 765 N. W. 2d 19 (2009).

Today, without having heard Officer Goolsby’s testimony,
this Court decides that the trial judge got it wrong. I am
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not persuaded that he did, but even if we make that assump-
tion, it is hard to see how the Court is justified in micro-
managing the day-to-day business of state tribunals making
fact-intensive decisions of this kind. We ought not usurp
the role of the factfinder when faced with a close ques-
tion of the reasonableness of an officer’s actions, particularly
in a case tried in a state court. I therefore respectfully
dissent.
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BEARD, SECRETARY, PENNSYLVANIA DEPART-
MENT OF CORRECTIONS, ET AL. v. KINDLER

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 08-992. Argued November 2, 2009—Decided December 8, 2009

Respondent Kindler was convicted of capital murder in Pennsylvania state
court, and the jury recommended a death sentence. Kindler filed post-
verdict motions challenging his conviction and sentence, but before the
trial court could consider the motions or the jury’s death recommenda-
tion, Kindler escaped and fled to Canada. The state trial court subse-
quently dismissed Kindler’s postverdict motions because of his escape.
Canadian authorities ultimately captured Kindler and held him in jail
pending extradition. But before Kindler could be transferred from Ca-
nadian custody, he escaped again, this time remaining at large for more
than two years. He was eventually recaptured and transferred to the
United States. Once back in this country, Kindler sought to reinstate
his postverdict motions, but the trial court denied relief, holding that
the judge who had dismissed the motions had not abused his discretion
under Pennsylvania’s fugitive forfeiture law. Kindler argued on direct
appeal that the trial court erred in declining to address the merits of
his postverdict motions, but the Pennsylvania Supreme Court affirmed.
Kindler’s claims were rejected on state habeas, and he sought federal
habeas relief. Under the adequate state ground doctrine, a federal ha-
beas court will not review a claim rejected by a state court “if the
decision of [the state] court rests on a state law ground that is independ-
ent of the federal question and adequate to support the judgment.”
Coleman v. Thompson, 501 U. S. 722, 729. The District Court nonethe-
less granted Kindler’s habeas petition, determining that the state fugi-
tive forfeiture rule did not provide an adequate basis to bar federal
review of Kindler’s habeas claims. The Third Circuit affirmed, and the
Commonwealth petitioned for certiorari. It argued that the Third Cir-
cuit had held the state fugitive forfeiture rule automatically inadequate
because the state courts had discretion in applying it, and the Common-
wealth sought review of that holding. The Court granted that petition.

Held: A state procedural rule is not automatically “inadequate” under the
adequate state ground doctrine—and therefore unenforceable on federal
habeas review—because the state rule is discretionary rather than man-
datory. The question whether a state procedural ruling is adequate is
itself a question of federal law. Lee v. Kemna, 534 U. S. 362, 375. This
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Court has framed the adequacy inquiry by asking whether the state
rule was “firmly established and regularly followed.” Id., at 376. A
discretionary state procedural rule can serve as an adequate ground to
bar federal habeas review even if the appropriate exercise of discretion
may permit consideration of a federal claim in some cases but not others.
A contrary holding would pose an unnecessary dilemma for the
States: They could preserve flexibility by granting courts discretion to
excuse procedural errors, but only at the cost of undermining the finality
of state court judgments. Or States could preserve the finality of their
judgments by withholding such discretion, but only at the cost of pre-
cluding any flexibility in applying the rules. If forced to choose, many
States would opt for mandatory rules to avoid the high costs of plenary
federal review. That would be unfortunate in many cases, as discre-
tionary rules are often desirable. The federal system, for example,
often grants the trial judge broad discretion when his ringside perspec-
tive at the main event offers him a comparative advantage in decision-
making. The States have followed suit. Given the federalism and
comity concerns motivating the adequate state ground doctrine in the
habeas context, see Coleman, supra, at 730, this Court should not disre-
gard discretionary state procedural rules that are in place in nearly
every State and are substantially similar to those given full force
in federal courts. Cf. Francis v. Henderson, 425 U. S. 536, 541-542.
Pp. 60-63.
542 F. 3d 70, vacated and remanded.

ROBERTS, C. J., delivered the opinion of the Court, in which all other
Members joined, except ALITO, J., who took no part in the consideration
or decision of the case. KENNEDY, J,, filed a concurring opinion, in which
THOMAS, J., joined, post, p. 63.

Ronald Eisenberg argued the cause for petitioners. With
him on the briefs were Thomas W. Dolgenos and Lynne
Abraham.

Matthew C. Lawry argued the cause for respondent.
With him on the brief were Leigh Skipper, Jennifer L. Giv-
ens, and Billy H. Nolas.*

*Briefs of amici curiae urging reversal were filed for the State of Cali-
fornia et al. by Edmund G. Brown, Jr., Attorney General of California,
Dane R. Gillette, Chief Assistant Attorney General, and Donald E.
de Nicola, Deputy State Solicitor General, by Kevin T. Kane, Chief State’s
Attorney of Connecticut, by Richard S. Gebelein, Chief Deputy Attorney
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

A federal habeas court will not review a claim rejected by
a state court “if the decision of [the state] court rests on a
state law ground that is independent of the federal ques-
tion and adequate to support the judgment.” Coleman v.
Thompson, 501 U. S. 722, 729 (1991). We granted certiorari
to decide the following question: “Is a state procedural rule
automatically ‘inadequate’ under the adequate-state-grounds
doctrine—and therefore unenforceable on federal habeas cor-
pus review—because the state rule is discretionary rather
than mandatory?” Pet. for Cert. i. Petitioners argue the
correct answer is “no.” At oral argument, respondent—con-
sistent with his position below—expressly agreed. We do
too, and accordingly vacate the judgment of the Court of
Appeals.

I

In 1982, Joseph Kindler, along with Scott Shaw and David
Bernstein, burglarized a music store in Bucks County, Penn-
sylvania. Police stopped the getaway car and arrested
Shaw and Bernstein. In a harbinger of things to come, Kin-
dler escaped. Commonwealth v. Kindler, 536 Pa. 228, 236,
639 A. 2d 1, 5, cert. denied, 513 U. S. 933 (1994).

General of Delaware, by Orville B. Fitch II, Deputy Attorney General of
New Hampshire, and by the Attorneys General for their respective States
as follows: Terry Goddard of Arizona, John W. Suthers of Colorado, Bill
McCollum of Florida, Lawrence G. Wasden of 1daho, Gregory F. Zoeller
of Indiana, James D. “Buddy” Caldwell of Louisiana, Lor: Swanson of
Minnesota, Jim Hood of Mississippi, Chris Koster of Missouri, Jon Bru-
ning of Nebraska, Gary K. King of New Mexico, Richard Cordray of Ohio,
W. A. Drew Edmondson of Oklahoma, John R. Kroger of Oregon, Thomas
W. Corbett, Jr., of Pennsylvania, Henry D. McMaster of South Carolina,
Robert E. Cooper, Jr., of Tennessee, Mark L. Shurtleff of Utah, William
C. Mims of Virginia, Robert M. McKenna of Washington, Darrell V. Mc-
Graw, Jr., of West Virginia, and J. B. Van Hollen of Wisconsin; and for the
Criminal Justice Legal Foundation by Kent S. Scheidegger.
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Police later arrested Kindler and charged him with bur-
glary. He was released on bail. Bernstein agreed to testify
against Kindler, but Kindler had other plans. At about 2:30
a.m. on July 25, 1982, Kindler and Shaw attacked Bernstein
outside his apartment. Kindler beat Bernstein with a base-
ball bat approximately 20 times, and Shaw shocked Bern-
stein 5 times with an electric prod. Bernstein at that point
was still alive but unable to move, and Kindler and Shaw
dragged their victim to their nearby car, loaded him in the
trunk, and drove to the Delaware River. At the river, Kin-
dler tied a cinder block around Bernstein’s neck and dumped
him in the water. A forensic examiner later determined
that Bernstein died of drowning and massive head injuries.
536 Pa., at 236-239, 639 A. 2d, at 5-6.

Kindler was brought to trial and convicted of capital mur-
der. The jury recommended a death sentence, and Kindler
filed postverdict motions. Id., at 230-231, 639 A. 2d, at 2.

But on September 19, 1984, before the trial court could
consider the motions or the jury’s death recommendation,
Kindler escaped. Ibid. In an organized effort to saw
through the external prison bars with smuggled tools, Kin-
dler broke out of the maximum-security wing of the prison
and headed for Canada. See Commonwealth v. Kindler, 554
Pa. 513, 517-518, and n. 4, 722 A. 2d 143, 145, and n. 4 (1998).

Kindler remained a fugitive in Canada until April 26, 1985,
when he was arrested in Quebec for separate burglary of-
fenses. The United States sought Kindler’s return, but an
extradition treaty allowed Canada to refuse to hand over
anyone likely to face execution. See Kindler v. Can-
ada (Minister of Justice), [1991] 2 S. C. R. 779, 84 D. L. R.
(4th) 438.

Kindler turned into something of a local celebrity. He
even appeared on Canadian television, explaining, among
other things, how he had escaped and why he chose Canada:
“I knew there was no death penalty here.” CTV National
News: Joseph Kindler’s Fate Unresolved (Canadian televi-
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sion broadcast Sept. 22, 1985) (videos available in Clerk of
Court’s case file). Canadian authorities ultimately acqui-
esced to overtures from the United States and agreed to ex-
tradite Kindler. Kindler, 536 Pa., at 231, 639 A. 2d, at 2.

But before Kindler could be transferred from Canadian
custody, he escaped again. On the night of October 23, 1986,
Kindler broke through a skylight on the 13th floor of the jail
(his fellow inmates had hoisted him up to the skylight 15 feet
above the floor) and escaped to the roof, where he stood 175
feet above ground. Armed with 13 stories’ worth of bed-
sheets tied together, Kindler safely rappelled down the side
of the jail. (A fellow escapee was not as lucky—the sheets
ripped on his way down, causing him to fall 50 feet to his
death.) Kindler, 554 Pa., at 517-519, 722 A. 2d, at 145.

This time, Kindler remained on the lam for nearly two
years, until he was featured on the popular television show,
“America’s Most Wanted.” Characterizing Kindler as “an
above average criminal” and “a chess player who under-
stands when to make his move,” the show asked viewers for
information to help capture him. America’s Most Wanted,
Sept. 4, 1988, Season 1, Episode 30, at 10:01. Several view-
ers recognized Kindler and notified Canadian authorities,
who arrested him in September 1988. 554 Pa., at 519, 722
A. 2d, at 145.

Kindler again fought extradition. On September 16, 1991,
after three years of litigation, the Supreme Court of Canada
rejected Kindler’s efforts. See Kindler, [1991] 2 S. C. R.
779, 84 D. L. R. (4th) 438. That same day, Canadian officials
extradited Kindler to the United States. Kindler v. Horn,
291 F. Supp. 2d 323, 334 (ED Pa. 2003).

In the meantime, in 1984, the Pennsylvania trial court had
dismissed Kindler’s postverdict motions because of his origi-
nal escape. Once back in the United States, Kindler filed a
motion to reinstate those challenges to his conviction and
sentence. The trial court denied the reinstatement motion,
holding that the trial court judge who had dismissed the
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postverdict motions in 1984 had not abused his discretion.
In October 1991—more than seven years after the jury’s
death recommendation—the court formally imposed the
death sentence. Commonwealth v. Kindler, No. 2747 etc.
(Ct. Common Pleas, Feb. 28, 1992), App. 66-70.

Kindler appealed, arguing that the trial court erred in de-
clining to address the merits of his postverdict motions.
The Pennsylvania Supreme Court affirmed. Kindler, 536
Pa., at 232-234, 639 A. 2d, at 3. That court recognized that
“trial courts, when faced with a defendant in fugitive status,
. .. have every right to fashion an appropriate responsel,]
which can include the dismissal of pending post-verdict mo-
tions.” Id., at 233, 639 A. 2d, at 3. The court then deter-
mined that the trial court’s decision to dismiss Kindler’s
claims fell within its authority: The “dismiss[al] [of] the
post-verdict motions was a reasonable response to Appel-
lant’s ‘flouting’ of the authority of the court.” Id., at 233-
234, 639 A. 2d, at 3. Under Pennsylvania’s fugitive forfeit-
ure law, the court concluded, Kindler’s case therefore came
to it “without any allegations of error (direct or collateral)
preserved.” Id., at 234, 639 A. 2d, at 4.

The Pennsylvania Supreme Court nonetheless conducted
the “limited review” mandated for death sentences under
Pennsylvania law. Under that review, the court was re-
quired to confirm that the evidence was sufficient to support
the conviction of first-degree murder and at least one aggra-
vating factor, and that the sentence was not excessive, dis-
proportionate, or the product of passion or prejudice. Id.,
at 234-235, 639 A. 2d, at 4. Satisfied that Kindler’s convic-
tion met these standards, the court affirmed his conviction
and sentence. We denied certiorari. Kindler v. Pennsyl-
vania, 513 U. S. 933 (1994).

On state habeas, the Court of Common Pleas rejected
Kindler’s claims. That court held that the Pennsylvania Su-
preme Court had already ruled that Kindler’s escape for-
feited all claims challenging his conviction and sentence that
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Kindler may once have been entitled to bring. Common-
wealth v. Kindler, No. 2747 etc. (July 23, 1997), App. 183,
187-188. The Pennsylvania Supreme Court affirmed.
Kindler, 5564 Pa., at 514, 722 A. 2d, at 143.

Kindler then sought federal habeas relief. The District
Court determined that the fugitive forfeiture rule did not
provide an adequate basis to bar federal review of Kindler’s
habeas claims. 291 F. Supp. 2d, at 340-343. The District
Court then proceeded to address the merits, granting Kin-
dler’s petition on the grounds that he was sentenced based
on jury instructions that were unconstitutional under Mills
v. Maryland, 486 U. S. 367 (1988), and that the prosecutor
improperly introduced an aggravating factor at sentencing.
291 F. Supp. 2d, at 346-351, 357-358. The court rejected
Kindler’s ineffective assistance of counsel claim. Id., at 356.

The Third Circuit affirmed. That court began by recog-
nizing that “[a] procedural rule that is consistently applied
in the vast majority of cases is adequate to bar federal ha-
beas review even if state courts are willing to occasionally
overlook it and review the merits of a claim for relief where
the rule would otherwise apply.” Kindler v. Horn, 542 F. 3d
70, 79 (2008). The Court of Appeals then considered the
Pennsylvania fugitive forfeiture rule in place at the time of
Kindler’s first escape: “Pennsylvania courts had discretion to
hear an appeal filed by a fugitive who had been returned
to custody before an appeal was initiated or dismissed. . . .
Accordingly, the fugitive forfeiture rule was not ‘firmly es-
tablished’” and therefore was not an independent and ade-
quate procedural rule sufficient to bar review of the merits
of a habeas petitio[n] in federal court.” Ibid. (citing Doctor
v. Walters, 96 F. 3d 675, 684-686 (CA3 1996)). The court
thus determined that “the state trial court still had discre-
tion to reinstate his post-verdict motions. Accordingly, we
conclude that, under Doctor, Pennsylvania’s fugitive waiver
law did not preclude the district court from reviewing the
merits of the claims raised in Kindler’s habeas petition.”
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542 F. 3d, at 80. Turning to the merits, the Court of Ap-
peals disagreed with the District Court on the improper ag-
gravating factor claim, but held that Kindler was entitled to
relief based on his Mills and ineffective assistance of counsel
claims. 542 F. 3d, at 80-87.

The Commonwealth petitioned for certiorari, arguing that
the Court of Appeals’ determination that state discretionary
rules are automatically inadequate conflicted with the hold-
ings of other Courts of Appeals and warranted this Court’s
review. Pet. for Cert. 6-11. Kindler countered that the
Commonwealth had mischaracterized the Third Circuit’s
holding. Relying on the court’s citation of the Doctor opin-
ion, Kindler argued that the Third Circuit did not hold
that discretionary state rules are automatically inadequate;
rather the court determined that the state courts applied
“a new and different rule from that in existence at the time
of the alleged default.” Brief in Opposition 3. It was that
new rule, Kindler maintained, that the Third Circuit found
inadequate. Ibid.

We granted the Commonwealth’s petition for certiorari.
556 U.S. 1234 (2009). That petition asks us to decide
whether discretionary procedural rulings are automatically
inadequate to bar federal court review on habeas.

II

The question whether a state procedural ruling is ade-
quate is itself a question of federal law. Lee v. Kemna, 534
U. S. 362, 375 (2002). We have framed the adequacy inquiry
by asking whether the state rule in question was “‘firmly
established and regularly followed.”” Id., at 376 (quoting
James v. Kentucky, 466 U. S. 341, 348 (1984)).

We hold that a discretionary state procedural rule can
serve as an adequate ground to bar federal habeas review.
Nothing inherent in such a rule renders it inadequate for
purposes of the adequate state ground doctrine. To the
contrary, a discretionary rule can be “firmly established”
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and “regularly followed”—even if the appropriate exercise
of discretion may permit consideration of a federal claim in
some cases but not others. See Meltzer, State Court For-
feitures of Federal Rights, 99 Harv. L. Rev. 1128, 1140 (1986)
(“[R]efusals to exercise discretion do not form an important
independent category under the inadequate state ground
doctrine”).

A contrary holding would pose an unnecessary dilemma
for the States: States could preserve flexibility by granting
courts discretion to excuse procedural errors, but only at the
cost of undermining the finality of state court judgments.
Or States could preserve the finality of their judgments by
withholding such discretion, but only at the cost of preclud-
ing any flexibility in applying the rules.

We are told that, if forced to choose, many States would
opt for mandatory rules to avoid the high costs that come
with plenary federal review. See, e.g., Brief for State of
California et al. as Amict Curiae 19; Brief for Criminal Jus-
tice Legal Foundation as Amicus Curiae 14. That would be
unfortunate in many cases, as discretionary rules are often
desirable. In some circumstances, for example, the factors
facing trial courts “are so numerous, variable and subtle that
the fashioning of rigid rules would be more likely to impair
[the trial judge’s] ability to deal fairly with a particular prob-
lem than to lead to a just result.” United States v. McCoy,
517 F. 2d 41, 44 (CAT) (Stevens, J.), cert. denied, 423 U. S.
895 (1975); see also Friendly, Indiscretion About Discretion,
31 Emory L. J. 747, 760-761 (1982). The result would be
particularly unfortunate for criminal defendants, who would
lose the opportunity to argue that a procedural default
should be excused through the exercise of judicial discretion.
See Henry v. Mississippi, 379 U. S. 443, 463, n. 3 (1965) (Har-
lan, J., dissenting) (“If, in order to insulate its decisions from
reversal by this Court, a state court must strip itself of the
discretionary power to differentiate between different sets
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of circumstances, the [adequate state ground] rule operates
in a most perverse way”).

It is perhaps unsurprising, then, that the federal system
often grants broad discretion to the trial judge when his
ringside perspective at the “‘main event’” offers him a
comparative advantage in decisionmaking. Wainwright v.
Sykes, 433 U. S. 72, 90 (1977); cf. United States v. Poynter,
495 F. 3d 349, 351-352 (CA6 2007). The States seem to
value discretionary rules as much as the Federal Govern-
ment does. See Brief for State of California et al. as Amici
Curiae 16-17 (citing various state discretionary procedural
rules). In light of the federalism and comity concerns that
motivate the adequate state ground doctrine in the habeas
context, see Coleman, 501 U. S., at 730, it would seem partic-
ularly strange to disregard state procedural rules that are
substantially similar to those to which we give full force in
our own courts. Cf. Francis v. Henderson, 425 U. S. 536,
541-542 (1976). Even stranger to do so with respect to rules
in place in nearly every State, and all at one fell swoop.

We take our holding in this case to be uncontroversial—so
uncontroversial, in fact, that both parties agreed to the point
before this Court. See Tr. of Oral Arg. 29-31. Rather than
defending the question on which we granted certiorari—
whether discretionary rules are automatically inadequate—
Kindler argues that the Pennsylvania courts did not apply
a discretionary rule at all, but instead applied a new rule
mandating dismissal. Such a mandatory dismissal, Kindler
contends, constituted a break from past discretionary prac-
tice, and thus does not provide an adequate state ground to
bar his federal claims. We leave it to the Court of Appeals
to address that argument, and any others Kindler may have
preserved, on remand.

For its part, the Commonwealth urges us not only to reject
a per se rule about discretionary rulings, but also to under-
take “[a] new effort to state a standard for inadequacy.”
Brief for Petitioners 25. Amici supporting the Common-
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wealth join in that request. See Brief for Criminal Justice
Legal Foundation as Amicus Curiae 6-10. We decline that
invitation as well. The procedural default at issue here—
escape from prison—is hardly a typical procedural default,
making this case an unsuitable vehicle for providing broad
guidance on the adequate state ground doctrine.

If our holding in this case is narrow, it is because the ques-
tion we granted certiorari to decide is narrow. Answering
that question is sufficient unto the day.

The judgment of the Court of Appeals for the Third Cir-
cuit is vacated, and the case is remanded for further proceed-
ings consistent with this opinion.

It is so ordered.

JUSTICE ALITO took no part in the consideration or deci-
sion of this case.

JUSTICE KENNEDY, with whom JUSTICE THOMAS joins,
concurring.

Due consideration of the phrasing in the question pre-
sented and of the arguments and concessions by counsel
leads to the conclusion that this case should be vacated and
remanded, and I join the Court’s opinion. The apparent dif-
ficulty the Court of Appeals for the Third Circuit found in
accepting the Supreme Court of Pennsylvania’s procedural
bar conclusion, however, invites this further comment.

The adequate state ground doctrine cannot be applied
without consideration of the purposes it is designed to serve.
By refraining from deciding cases that rest on an adequate
and independent state ground, federal courts show proper
respect for state courts and avoid rendering advisory opin-
ions. Michigan v. Long, 463 U. S. 1032, 1040 (1983). The
claimed adequate and independent state ground at issue in
this case is a state procedural rule. We have not allowed
state courts to bar review of federal claims by invoking new
procedural rules without adequate notice to litigants who, in
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asserting their federal rights, have in good faith complied
with existing state procedural law. “Novelty in procedural
requirements cannot be permitted to thwart review in this
Court applied for by those who, in justified reliance upon
prior decisions, seek vindication in state courts of their fed-
eral constitutional rights.” NAACP v. Alabama ex rel.
Patterson, 357 U. S. 449, 457-458 (1958). We have also been
mindful of the danger that novel state procedural require-
ments will be imposed for the purpose of evading compliance
with a federal standard. See, e.g.,, NAACP v. Alabama ex
rel. Flowers, 377 U. S. 288, 293-302 (1964).

Neither of these concerns applies here. First, no one
could seriously entertain the notion that Kindler acted in
“justified reliance” when he fled beyond the jurisdiction of
the Pennsylvania courts. Even if a hypothetical escapee
studiously examined the case law before making an informed
decision that flight was worth it, that is not the reliance the
law should be required to consider. There is no justification
for an unlawful escape, which “operates as an affront to the
dignity of [a] court’s proceedings.” Ortega-Rodriguez v.
United States, 507 U. S. 234, 246 (1993). And if some prior
court rulings allowed a former escapee to reinstate forfeited
claims, there is no convincing reason to say a future escapee
is entitled to similar treatment. Nor is there any indication
that the Supreme Court of Pennsylvania adopted its forfeit-
ure rule out of any hostility toward legitimate constitu-
tional claims.

It is most doubtful that, in light of its underlying purposes,
the adequate state ground doctrine ought to prevent a State
from adopting, and enforcing, a sensible rule that the escaped
felon forfeits any pending postverdict motions. The law is
entitled to protect the regularity and predictability of its
own processes, and its own interest in the prompt adjudica-
tion of disputed issues, by imposing a rule of waiver quite
without regard to some notion of express or constructive
reliance by the one who escapes. And if that principle had
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not been fully explicated in prior decisions, it seems to me
that the State can establish a new baseline without later hav-
ing its procedural bar ignored by the federal courts. This
should be true even if the principles barring the postverdict
motions are first elaborated in the instant case.

The process of elaborating, defining, and then shaping a
State’s decisional law after considering the competing argu-
ments in a specific case rests on this premise: Novel facts
and circumstances may disclose principles that, while con-
sistent with the logic and rationality the law seeks and in
that sense predictable, still have not yet been defined with
precision in earlier cases. This is the dynamic of the case
system we rely upon to explain the law.

The adequate state ground doctrine ought not to foreclose
the case process in the separate States. A too-rigorous or
demanding insistence that procedural requirements be es-
tablished in all of their detail before they can be given effect
in federal court would deprive the States of the case law
decisional dynamic that the Judiciary of the United States
finds necessary and appropriate for the elaboration of its own
procedural rules. See, e. g., Smith v. United States, 94 U. S.
97 (1876). Save where there is exclusive jurisdiction or fed-
eral supremacy, a proper constitutional balance ought not
give federal courts latitude in the interpretation and elabora-
tion of its law that it then withholds from the States. There
is no sense in applying the adequate state ground rule with-
out its being informed by these principles.

Whether the structure of this case either permits or re-
quires consideration of these matters is not clear at this
stage. In a proper case, however, these concerns should be
addressed. It seems most doubtful that this Court can or
should require federal courts to disregard a state procedural
ground that was not in all respects explicit before the case
when it was first announced, absent a showing of a purpose
or pattern to evade constitutional guarantees. And this is
particularly so when the state procedural requirement arose
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from the necessity, in new circumstances, to prevent a trav-
esty of the State’s own respected system. In this context,
the objecting party ought not to have the power to block
federal courts from honoring state-law determinations that
were otherwise valid, enforceable, and consistent with con-
stitutional guarantees.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


OCTOBER TERM, 2009 67

Syllabus

UNION PACIFIC RAILROAD CO. ». BROTHERHOOD
OF LOCOMOTIVE ENGINEERS AND TRAINMEN
GENERAL COMMITTEE OF ADJUSTMENT,
CENTRAL REGION

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 08-604. Argued October 7, 2009—Decided December 8, 2009

The Railway Labor Act (RLA or Act) was enacted to promote peaceful
and efficient resolution of labor disputes. As amended, the Act man-
dates arbitration of “minor disputes” before panels composed of two
representatives of labor and two of industry, with a neutral referee as
tiebreaker. Union Pacific R. Co. v. Price, 360 U. S. 601, 610-613. To
supply arbitrators, Congress established the National Railroad Adjust-
ment Board (NRAB or Board), a board of 34 private persons represent-
ing labor and industry in equal numbers. 45 U.S.C. §153 First (a).
Before resorting to arbitration, employees and carriers must exhaust
the grievance procedures in their collective-bargaining agreement
(hereinafter CBA), see §153 First (i), a stage known as “on-property”
proceedings. As a final prearbitration step, the parties must attempt
settlement “in conference” between representatives of the carrier and
the grievant-employee. §152 Second, Sixth. The RLA contains in-
structions concerning the place and time of conferences, but does not
“supersede the provisions of any agreement (as to conferences) . . . be-
tween the parties,” § 152 Sixth; in common practice the conference may
be as informal as a telephone conversation. If the parties fail to achieve
resolution, either may refer the matter to the NRAB. §153 First (i).
Submissions to the Board must include “a full statement of the facts and
all supporting data bearing upon the disputes.” Ibid. Parties may
seek court review of an NRAB panel order on one or more stated
grounds: “failure . . . to comply with the requirements of [the RLA], . ..
failure of the order to conform, or confine itself, to matters within the
scope of the division’s jurisdiction, or . . . fraud or corruption by a mem-
ber of the division making the order.” §153 First (q). Courts of Ap-
peals have divided on whether, in addition to the statutory grounds
for judicial review stated in § 153 First (q), courts may review NRAB
proceedings for due process violations.

After petitioner Union Pacific Railroad Co. (hereinafter Carrier)
charged five of its employees with disciplinary violations, their union
(hereinafter Union) initiated grievance proceedings pursuant to the
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CBA. The Union asserts that the parties conferenced all five disputes
and the Carrier concedes that they conferenced at least two. Dissatis-
fied with the outcome of the on-property proceedings, the Union sought
arbitration before the NRAB’s First Division. Both parties filed sub-
missions in the five cases, but neither mentioned conferencing as a dis-
puted matter. Yet, in each case, both parties necessarily knew whether
the Union and the Carrier had conferred; and the Board’s governing
rule, published in Circular One, which prescribes Board procedures, in-
structs carriers and employees to “set forth all relevant, argumentative
facts,” 29 CFR §301.5(d), (e). Just prior to the hearing, one of the arbi-
tration panel’s industry representatives objected, sua sponte, that the
on-property record included no proof of conferencing. The Carrier
thereafter embraced that objection. The referee allowed the Union to
submit evidence of conferencing. The Union did so, but it maintained
that the proof-of-conferencing issue was untimely raised, indeed for-
feited, as the Carrier had not objected before the date set for argument.
The panel, in five identical decisions, dismissed the petitions for want of
jurisdiction. The record could not be supplemented to meet the no-
proof-of-conferencing objection, the panel reasoned, for as an appellate
tribunal, the panel was not empowered to consider de novo evidence and
arguments. The Union sought review in the Federal District Court,
which affirmed the Board’s decision. On appeal, the Seventh Circuit
observed that the “single question” at issue was whether written docu-
mentation of the conference in the on-property record was a necessary
prerequisite to NRAB arbitration, and determined that there was no
such prerequisite in the statute or rules. But instead of resting its
decision on the Union’s primary, statute-based argument—that the
panel erred in ruling that it lacked jurisdiction over the cases—it re-
versed on the ground that the NRAB’s proceedings were incompatible
with due process.

Held:

1. The Seventh Circuit erred in resolving the Union’s appeal under a
constitutional, rather than a statutory, headline. This Court granted
certiorari to address whether NRAB orders may be set aside for failure
to comply with due process notwithstanding §153 First (q)’s limited
grounds for review. But so long as a respondent does not “seek to
modify the judgment below,” true here, the respondent may “rely upon
any matter appearing in the record in support of the judgment.” Blum
v. Bacon, 457 U. S. 132, 137, n. 5. The Seventh Circuit understood that
the Union had pressed “statutory and constitutional” arguments, but
observed that both arguments homed in on a “single question”: Is writ-
ten documentation of the conference in the on-property record a neces-
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sary prerequisite to NRAB arbitration? Answering this “single ques-
tion” in the negative, the Seventh Circuit effectively resolved the
Union’s core complaint. Because nothing in the Act elevates to jurisdic-
tional status the obligation to conference minor disputes or to prove
conferencing, a negative answer to the “single question” leaves no doubt
about the Union’s entitlement, in accord with § 153 First (q), to vacation
of the Board’s orders. Given this statutory ground for relief, there is
no due process issue alive in this case, and no warrant to answer a
question that may be consequential in another case. Nevertheless, the
grant of certiorari here enables this Court to reduce confusion, clouding
court as well as Board decisions, over matters properly typed “jurisdic-
tional.” Pp. 79-81.

2. Congress authorized the Board to prescribe rules for presenting
and processing claims, §153 First (v), but Congress alone controls the
Board’s jurisdiction. By refusing to adjudicate the instant cases on the
false premise that it lacked “jurisdiction” to hear them, the NRAB panel
failed “to conform, or confine itself, to matters [Congress placed] within
the scope of [NRAB] jurisdiction,” § 153 First (q). Pp. 81-86.

(@) Not all mandatory “prescriptions, however emphatic, ‘are . . .
properly typed “jurisdictional.”’” Arbaugh v. Y & H Corp., 546 U. S.
500, 510. Subject-matter jurisdiction properly comprehended refers to
a tribunal’s “‘power to hear a case,”” and “‘can never be forfeited or
waived.”” Id., at 514. In contrast, a “claim-processing rule” does not
reduce a tribunal’s adjudicatory domain and is ordinarily “forfeited if the
party asserting the rule waits too long to raise the point.” Kontrick v.
Ryan, 540 U. S. 443, 456. For example, this Court has held nonjurisdic-
tional and forfeitable the provision in Title VII of the Civil Rights Act
of 1964 requiring complainants to file a timely discrimination charge
with the Equal Employment Opportunity Commission (EEOC) before
proceeding to court, Zipes v. Trans World Airlines, Inc., 455 U. S. 385,
393. In contrast, the Court has reaffirmed the jurisdictional character
of 28 U.S. C. §2107(a)’s time limitation for filing a notice of appeal.
Bowles v. Russell, 551 U. S. 205, 209-211. Here, the requirement that
parties to minor disputes, as a last chance prearbitration, attempt settle-
ment “in conference” is imposed on carriers and grievants alike, but
satisfaction of that obligation does not condition the Board’s adjudica-
tory authority, which extends to “all disputes between carriers and their
employees ‘growing out of grievances or out of the interpretation or
application of agreements concerning rates of pay, rules, or working
conditions . . .,”” Slocum v. Delaware, L. & W. R. Co., 339 U. S. 239, 240
(quoting §153 First (i)). When a CBA’s grievance procedure has not
been followed, resort to the Board would ordinarily be objectionable as
premature, but the conference requirement is independent of the CBA
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process. Rooted in §152, the RLA’s “[g]eneral duties” section, and not
moored to the NRAB’s “[e]stablishment][,] . . . powers[,] and duties” set
out in §153 First, conferencing is often informal in practice, and is no
more “jurisdictional” than is the presuit resort to the EEOC held nonju-
risdictional and forfeitable in Zipes. And if the conference requirement
is not “jurisdictional,” then failure initially to submit proof of conferenc-
ing cannot be of that genre. And although the Carrier alleges that
NRAB decisions support characterizing conferencing as jurisdictional,
if the NRAB lacks authority to define its panels’ jurisdiction, surely
the panels themselves lack that authority. Furthermore, NRAB panels
have variously addressed the matter. Pp. 81-85.

(b) Neither the RLA nor Circular One could plausibly be read to
require, as a prerequisite to the NRAB’s exercise of jurisdiction, submis-
sion of proof of conferencing. Instructions on party submissions are
claim-processing, not jurisdictional, rules. The Board itself has recog-
nized that conferencing may not be a “question in dispute,” and when
that is so, proof thereof need not accompany party submissions. It
makes sense to exclude at the arbitration stage newly presented
“data” supporting the employee’s grievance, 29 CFR §301.5(d)—evi-
dence the carrier had no opportunity to consider prearbitration. But
conferencing is not a fact bearing on the merits of a grievance. More-
over, the RLA respects the parties’ right to order for themselves the
conference procedures they will follow. See 45 U.S.C. §152 Sixth.
Pp. 85-86.

522 F. 3d 746, affirmed.

GINSBURG, J., delivered the opinion for a unanimous Court.

J. Scott Ballenger argued the cause for petitioner. With
him on the briefs were Maureen E. Mahoney, Melissa B.
Arbus, James C. Knapp, Jr., J. Michael Hemmer, Patricia
O. Kiscoan, and Donald J. Munro.

Thomas H. Geoghegan argued the cause and filed a brief
for respondent.*

*Peter Buscemi, Harry A. Rissetto, Jonathan C. Fritts, and Joanna L.
Moorhead filed a brief for the National Railway Labor Conference et al.
as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the American
Federation of Labor and Congress of Industrial Organizations by Jona-
than P. Hiatt, James B. Coppess, and Laurence Gold; and for the Broth-
erhood of Locomotive Engineers and Trainmen, National Division, by
Harold A. Ross.
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JUSTICE GINSBURG delivered the opinion of the Court.

“It is most true that this Court will not take jurisdiction
if it should not,” Chief Justice Marshall famously wrote, “but
it is equally true, that it must take jurisdiction if it
should. . . . We have no more right to decline the exercise of
jurisdiction which is given, than to usurp that which is not
given.” Cohens v. Virginia, 6 Wheat. 264, 404 (1821); see
Marshall v. Marshall, 547 U. S. 293, 298-299 (2006). While
Chief Justice Marshall’s statement bears “fine tuning,” there
is surely a starting presumption that when jurisdiction is
conferred, a court may not decline to exercise it. See R.
Fallon, J. Manning, D. Meltzer, & D. Shapiro, Hart & Wech-
sler’s The Federal Courts and the Federal System 1061-1062
(6th ed. 2009). The general rule applicable to courts also
holds for administrative agencies directed by Congress to ad-
judicate particular controversies.

Congress vested in the National Railroad Adjustment
Board (hereinafter NRAB or Board) jurisdiction to adjudi-
cate grievances of railroad employees that remain unset-
tled after pursuit of internal procedures. 45 U.S.C. §153
First (h), (i). We consider in this case five nearly identi-
cal decisions of a panel of the NRAB dismissing employee
claims “for lack of jurisdiction.” NRAB First Div. Award
No. 26089 etc. (Mar. 15, 2005), App. to Pet. for Cert. 65a-107a,
69a (hereinafter Panel Decision). In each case, the panel de-
clared that a procedural rule raised by a panel member, un-
prompted by the parties, was “jurisdictional” in character
and therefore commanded threshold dismissal.

The panel’s characterization, we hold, was misconceived.
Congress authorized the Board to prescribe rules for the
presentation and processing of claims, §153 First (v), but
Congress alone controls the Board’s jurisdiction. By
presuming authority to declare procedural rules “juris-
dictional,” the panel failed “to conform, or confine itself, to
matters [Congress placed] within the scope of [NRAB]
jurisdiction,” §153 First (q). Because the panel was not
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“without authority to assume jurisdiction over the [employ-
ees’] claim[s],” Panel Decision 72a, its dismissals lacked tena-
ble grounding. We therefore affirm the judgment of the
Seventh Circuit setting aside the panel’s orders.

I
A

Concerned that labor disputes would lead to strikes bring-
ing railroads to a halt, Congress enacted the Railway Labor
Act (RLA or Act), 44 Stat. 577, as amended, 45 U. S. C. §151
et seq., in 1926 to promote peaceful and efficient resolution of
those disputes. See Union Pacific R. Co. v. Price, 360 U. S.
601, 609 (1959); §151a. The Act instructs labor and industry
“to exert every reasonable effort to make and maintain
agreements concerning rates of pay, rules, and working con-
ditions, and to settle all disputes, whether arising out of the
application of such agreements or otherwise, in order to
avoid any interruption to commerce or to the operation of
any carrier....” §152 First; see Trainmen v. Jacksonville
Terminal Co., 394 U. S. 369, 377-378 (1969) (describing obli-
gation to pursue agreement as the “heart of the [RLA]”).
As part of its endeavor, Congress provided a framework for
the settlement and voluntary arbitration of “minor disputes.”
See Price, 360 U. S., at 609-610. (In the railroad industry,
the term “minor disputes” means, primarily, “grievances
arising from the application of collective bargaining agree-
ments to particular situations.” Id., at 609.)1

Many railroads, however, resisted voluntary arbitration.
See id., at 610. Congress therefore amended the Act in 1934
(1934 Amendment) to mandate arbitration of minor disputes;
under the altered scheme, arbitration occurs before panels

!In contrast to minor disputes, which assume “the existence of a collec-
tive agreement,” major disputes are those “over the formation of collective
agreements or efforts to secure them. . . . They look to the acquisition of
rights for the future, not to assertion of rights claimed to have vested in
the past.” FElgin, J. & E. R. Co. v. Burley, 325 U. S. 711, 723 (1945).
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composed of two representatives of labor and two of indus-
try, with a neutral referee serving as tiebreaker. See id., at
610-613. To supply the representative arbitrators, Con-
gress established the NRAB, a board of 34 private persons
representing labor and industry in equal numbers. §153
First (a); see Trainmen v. Chicago R. & I. R. Co., 353 U. S.
30, 36-37 (1957).2 Neutral referees, the RLA provides, shall
be appointed by the representative arbitrators or, failing
their agreement, by the National Mediation Board. §153
First (I). The 1934 Amendment authorized the NRAB to
adopt, at a one-time session in 1934, “such rules as it deems
necessary to control proceedings,” § 153 First (v); the product
of that rulemaking, codified at 29 CFR pt. 301 (2009), is
known as Circular One.

In keeping with Congress’ aim to promote peaceful settle-
ment of minor disputes, the RLA requires employees and
carriers, before resorting to arbitration, to exhaust the
grievance procedures specified in the collective-bargaining
agreement (hereinafter CBA). See 45 U.S.C. §153
First (i). This stage of the dispute-resolution process is
known as “on-property” proceedings. As a final prearbitra-
tion step, the Act directs parties to attempt settlement “in
conference” between designated representatives of the car-
rier and the grievant-employee. §152 Second, Sixth.? The

2The RLA divides the NRAB into four divisions, each covering specified
classes of railroad employees. §153 First (h).

3 Central to the instant controversy, § 152 Second, Sixth read, in full:

“Second. Consideration of disputes by representatives.

“All disputes between a carrier or carriers and its or their employees
shall be considered, and, if possible, decided, with all expedition, in confer-
ence between representatives designated and authorized so to confer,
respectively, by the carrier or carriers and by the employees thereof in-
terested in the dispute.”

“Sixth. Conference of representatives; time; place; private agreements.

“In case of a dispute between a carrier or carriers and its or their em-
ployees, arising out of grievances or out of the interpretation or applica-
tion of agreements concerning rates of pay, rules, or working conditions,
it shall be the duty of the designated representative or representatives of
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RLA contains instructions concerning the place and time of
conferences, but specifies that the statute does not “super-
sede the provisions of any agreement (as to conferences) . . .
in effect between the parties,” §152 Sixth; it is undisputed
that in common practice the conference may be as informal
as a telephone conversation.

If the parties fail to achieve resolution “in the usual man-
ner up to and including the chief operating officer of the car-
rier designated to handle [minor] disputes,” either party may
refer the matter to the NRAB. §153 First (i). Submis-
sions to the Board must include “a full statement of the facts
and all supporting data bearing upon the disputes.” Ibid.;
see 29 CFR §301.5(d), (e) (submissions “must clearly and
briefly set forth all relevant, argumentative facts, including
all documentary evidence”). Arbitration is launched when
the party referring the dispute files a notice of intent with
the NRAB; after Board acknowledgment of the notice, the
parties have 75 days to file simultaneous submissions.
NRAB, Uniform Rules of Procedure (rev. June 23, 2003).

In creating the scheme of mandatory arbitration superin-
tended by the NRAB, the 1934 Amendment largely “fore-
close[d] litigation” over minor disputes. Price, 360 U. S., at
616; see Railway Conductors v. Pitney, 326 U.S. 561, 566
(1946) (“Not only has Congress . . . designated an agency
peculiarly competent to handle [minor disputes], but . . . it
also intended to leave a minimum responsibility to the
courts.”). Congress did provide that an employee who ob-

such carrier or carriers and of such employees, within ten days after the
receipt of notice of a desire on the part of either party to confer in respect
to such dispute, to specify a time and place at which such conference shall
be held: Provided, (1) That the place so specified shall be situated upon
the line of the carrier involved or as otherwise mutually agreed upon; and
(2) that the time so specified shall allow the designated conferees reason-
able opportunity to reach such place of conference, but shall not exceed
twenty days from the receipt of such notice: And provided further, That
nothing in this chapter shall be construed to supersede the provisions of
any agreement (as to conferences) then in effect between the parties.”
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tained a monetary award against a carrier could sue to en-
force it, and the court could either enforce the award or set
it aside. Price, 360 U.S., at 616; 45 U.S.C. §153 First
(p) (1934 ed.). In addition to that limited role, some Courts
of Appeals, we noted in Price, reviewed awards “claimed to
result from a denial of due process of law.” 360 U. S., at 616
(citing Ellerd v. Southern Pacific R. Co., 241 F. 2d 541 (CA7
1957); Barnett v. Pennsylvania-Reading Seashore Lines, 245
F. 2d 579, 582 (CA3 1957)).

In 1966, Congress again amended the scheme, this time to
state grounds on which both employees and railroads could
seek judicial review of NRAB orders. The governing provi-
sion, still in force, allows parties aggrieved by an NRAB
panel order to petition for court review. 45 U.S.C. §153
First (q) (2006 ed.). The provision instructs that

“[oln such review, the findings and order of the division
shall be conclusive on the parties, except that the
order . . . may be set aside, in whole or in part, or re-
manded . . ., for failure of the division to comply with
the requirements of [the RLA], for failure of the order
to conform, or confine itself, to matters within the scope
of the division’s jurisdiction, or for fraud or corruption
by a member of the division making the order.”

Courts of Appeals have divided on whether this provision
precludes judicial review of NRAB proceedings for due proc-
ess violations. Compare, e.g., Shafii v. PLC British Air-
ways, 22 F. 3d 59, 64 (CA2 1994) (review available), and Edel-
man v. Western Airlines, Inc., 892 F. 2d 839, 847 (CA9 1989)
(same), with Kinross v. Utah R. Co., 362 F. 3d 658, 662 (CA10
2004) (review precluded).

4The disagreement stems from this Court’s per curiam opinion in
Union Pacific R. Co. v. Sheehan, 439 U. S. 89 (1978). That case involved
an NRAB decision turning on a time limitation contained in the governing
CBA. Based on that limitation, the Board dismissed an employee’s claim.
The Tenth Circuit remanded the case to the NRAB on the ground that
the Board had failed to consider the employee’s equitable tolling argument
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B

The instant matter arose when petitioner Union Pacific
Railroad Co. (hereinafter Carrier) charged five of its employ-
ees with disciplinary violations. Their union, the Brother-
hood of Locomotive Engineers and Trainmen (hereinafter
Union), initiated grievance proceedings pursuant to the
CBA. The Union asserts that, following exhaustion of
grievance proceedings, the parties conferenced all the dis-
putes; counsel for the Carrier conceded at argument that at
least two of the disputes were conferenced, Tr. of Oral Arg. 7.
Dissatisfied with the outcome of the on-property proceed-
ings, the Union sought arbitration before the First Division
of the NRAB. The Union and the Carrier, from early 2002
through 2003, filed simultaneous submissions in the five
cases. In each submission, the Union included the notice of
discipline (or discharge), the hearing transcript, and all ex-
hibits and evidence relating to the underlying adverse ac-
tions used in the grievance proceeding. Neither party men-
tioned conferencing as a disputed matter. Yet, in each case,
both parties necessarily knew whether the Union and the
Carrier had conferred, and the Board’s governing rule in-
structs carriers and employees to “set forth all relevant,
argumentative facts,” 29 CFR §301.5(d), (e).

On March 18, 2004, just prior to the hearing on the em-
ployees’ claims, one of the industry representatives on the
arbitration panel raised an objection. Petition to Review
and Vacate Awards and Orders of First Div. NRAB in
No. 05-civ—2401 (ND Ill.), 120 (hereinafter Pet. to Review).

and thereby violated due process. We summarily reversed, observing
that the Board had in fact considered the plea for equitable tolling and
explicitly rejected it. Id., at 92. We added that if the Court of Appeals
“intended to reverse the [NRAB’s] rejection of [the employee’s] equitable
tolling argument,” then the court had exceeded the bounds §153 First
(@) placed on its review authority. Id., at 93. In determining whether
the CBA’s time limitation was tolled, we said, the Board “certainly was
acting within its jurisdiction and in conformity with . . . the Act.” Ibid.
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On his own initiative, unprompted by the Carrier, and in ex-
ecutive session, the industry representative asserted that
the on-property record included no proof of conferencing.
See 1bid. The Carrier thereafter embraced the panel mem-
ber’s objection. The neutral referee informed the Union of
the issue and adjourned the hearing, allowing the Union “to
submit evidence that conferencing had in fact occurred.”
See id., 1921-23. The Union did so, offering phone logs,
handwritten notes, and correspondence between the parties
as evidence of conferencing in each of the five cases. F.g.,
Panel Decision 67a—68a. From its first notice of the objec-
tion, however, the Union maintained that the proof-of-
conferencing issue was untimely raised, indeed forfeited,
as the Carrier itself had not objected prior to the date set
for argument of the cases. FE.g¢., id., at 67a; Pet. to Review
19 22, 29, 30, 54.

On March 15, 2005, nearly one year after the question of
conferencing first arose, the panel, in five identical decisions,
dismissed the petitions for want of “authority to assume ju-
risdiction over the claim[s].” Panel Decision 72a. Citing
Circular One, see supra, at 73, and “the weight of arbitral
precedent,” the panel stated that “the evidentiary record”
must be deemed “closed once a Notice of Intent has been
filed with the NRAB . . ..” Panel Decision 71a.® In ex-
plaining why the record could not be supplemented to meet
the no-proof-of-conferencing objection, the panel emphasized
that it was “an appellate tribunal, as opposed to one which
is empowered to consider and rule on de novo evidence and
arguments.” Id., at 69a.

The two labor representatives dissented. The Carrier’s
submissions, they reasoned, took no exception based on fail-
ure to conference or to prove conferencing; therefore, they
concluded, under a “well settled principle governing the

5The panel observed, however, that the records and notes offered by
the Union, “on their face, may be regarded as supportive of its position
that the conference[s] occurred.” Panel Decision 69a.
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Board’s deliberations,” the Carrier had forfeited the issue.
Id., at 105a-106a. The dissenters urged that the Union had
furnished evidence showing “the cases had all been con-
ferenced, even though the relevant Collective Bargaining
Agreement [did] not require [conferencing].” Id., at 105a.
Dismissal of the claims, the dissenters charged, demon-
strated “the kind of gamesmanship that breeds contempt for
the minor dispute process.” Id., at 107a.

The Union filed a petition for review in the United States
District Court for the Northern District of Illinois, asking
the court to set aside the Board’s orders on the ground that
the panel had “unlawfully held [it lacked] authority to as-
sume jurisdiction over [the] cases [absent] evidence of a ‘con-
ference’ between the parties in the . . . ‘on-property’ record.”
Pet. to Review 1. Nothing in the Act or the NRAB’s pro-
cedural rules, the Union maintained, mandated dismissal for
failure to allege and prove conferencing in the Union’s origi-
nal submission. Id., 113, 4. By imposing, without war-
rant, “a technical pleading or evidentiary requirement” and
elevating it to jurisdictional status, the Union charged, the
panel had “egregiously violate[d] the Act,” id., {3, or
“failled] to conform its jurisdiction to that required by . . .
law,” id., §4. Alternatively, the Union asserted that the
panel violated procedural due process by entertaining the
Carrier’s untimely objection, even though “the Carrier had
failed to raise any objection as to lack of conferencing” in its
submissions. Id., {5.

The District Court affirmed the Board’s orders. Address-
ing the Union’s argument that the no-proof-of-conferencing
issue was untimely raised, the court accepted the panel’s de-
scription of the issue as “jurisdictional,” and noted the famil-
iar proposition that jurisdictional challenges may be raised
at any stage of the proceedings. 432 F. Supp. 2d 768, 777,
and n. 7 (2006).

On appeal, the Seventh Circuit recognized that the Union
had presented its case “through both a statutory and consti-
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tutional framework.” 522 F. 3d 746, 750 (2008). The court
observed, however, that “the essence of the conflict boils
down to a single question: [I]s written documentation of the
conference in the on-property record a necessary prerequi-
site to arbitration before the NRAB?” [bid. It then deter-
mined that there was no such prerequisite: “[N]o statute,
regulation, or CBA,” the court concluded, “required the evi-
dence [of conferencing] to be presented in the on-property
record.” Id.,at 757-758. But instead of resting its decision
on the Union’s primary, statute-based argument—that the
panel erred in ruling that it lacked jurisdiction over the
cases—the Court of Appeals reversed on the ground that the
NRAB’s proceedings were incompatible with due process.
See id., at 750.
II

We granted the Carrier’s petition for certiorari, 555 U. S.
1169 (2009), which asked us to determine whether a review-
ing court may set aside NRAB orders for failure to comply
with due process notwithstanding the limited grounds for
review specified in §153 First (q).® As earlier recounted,
Courts of Appeals have divided on this issue. See supra, at
75, and n. 4. Appearing as respondent in this Court, how-
ever, the Union urged affirmance of the Seventh Circuit’s
judgment on an alternative ground. Reasserting the lead
argument it had advanced in its petition for court review, see
supra, at 78, the Union maintained that the Board did not
“conform, or confine itself, to matters within the scope of [its]
jurisdiction,” §153 First (q). Brief for Respondent 52-53.
In response, the Carrier stated that the Union’s alternative
ground “presents a pure question of law that thle] Court can
and should resolve without need for remand.” Reply Brief
24, n. 9. We agree.

5 Quoted supra, at 75, those grounds are “failure of the division to com-
ply with [RLA] requirements,” “failure of the order to conform, or confine
itself, to matters within the scope of the division’s jurisdiction,” and “fraud
or corruption by a member of the division making the order.”
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So long as a respondent does not “seek to modify the judg-
ment below,” true here, “[ilt is well accepted” that the
respondent may, “without filing a cross-appeal or cross-
petition, . . . rely upon any matter appearing in the record in
support of the judgment.” Blum v. Bacon, 457 U.S. 132,
137, n. 5 (1982). The Seventh Circuit, as just observed, see
supra, at 78-79, understood that the Union had pressed
“statutory and constitutional” arguments, but also compre-
hended that both arguments homed in on “a single question:
is written documentation of the conference in the on-
property record a necessary prerequisite to arbitration be-
fore the NRAB?” 522 F. 3d, at 750. Answering this “sin-
gle question” in the negative, the Court of Appeals
effectively resolved the Union’s core complaint. But, for
reasons far from apparent, the court declared that “once we
answer the key question . . ., adjudication of the due process
claim is unavoidable.” Ibid.

The Seventh Circuit, we agree, asked the right question,
but inappropriately placed its answer under a constitutional,
rather than a statutory, headline. As the Court of Appeals
determined, and as we discuss infra, at 81-86, nothing in the
Act elevates to jurisdictional status the obligation to confer-
ence minor disputes or to prove conferencing. That being
so, the “unavoidable” conclusion, following from the Seventh
Circuit’s “answer [to] the key question,” 522 F. 3d, at 750, is
that the panel, in §153 First (q)’s words, failed “to conform,
or confine itself, to matters within the scope of [its] jurisdic-
tion.” The Carrier, although it sought a different outcome,
was quite right to “urgle] [the Court of Appeals] to consider
the statutory claim before the constitutional one.” 522
F. 3d, at 750.

In short, a negative answer to the “single question” identi-
fied by the Court of Appeals leaves no doubt about the
Union’s entitlement, in accord with §153 First (q), to va-
cation of the Board’s orders. Given this statutory ground
for relief, there is no due process issue alive in this case, and
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no warrant to answer a question that may be consequential
in another case: Absent grounds specified in §153 First
(q) for vacating a Board order, may a reviewing court set
aside an NRAB adjudication for incompatibility with due
process? An answer to that question must await a case in
which the issue is genuinely in controversy.” In this case,
however, our grant of certiorari enables us to address a mat-
ter of some importance: We can reduce confusion, clouding
court as well as Board decisions, over matters properly
typed “jurisdictional.”
I11

A

Recognizing that the word “jurisdiction” has been used
by courts, including this Court, to convey “many, too many,
meanings,” Steel Co. v. Citizens for Better Environment, 523
U.S. 83, 90 (1998) (internal quotation marks omitted), we
have cautioned, in recent decisions, against profligate use of
the term. Not all mandatory “prescriptions, however em-
phatic, are . . . properly typed jurisdictional,” we explained
in Arbaugh v. Y & H Corp., 546 U. S. 500, 510 (2006) (inter-
nal quotation marks omitted). Subject-matter jurisdiction
properly comprehended, we emphasized, refers to a tribu-
nal’s “power to hear a case,” a matter that “can never be
forfeited or waived.” Id., at 514 (quoting United States v.
Cotton, 535 U.S. 625, 630 (2002)). In contrast, a “claim-
processing rule, . . . even if unalterable on a party’s applica-
tion,” does not reduce the adjudicatory domain of a tribunal
and is ordinarily “forfeited if the party asserting the rule

"A case of that order would be uncommon. As the Carrier acknowl-
edges, “many of the cases reviewing ostensibly extra-statutory due proc-
ess objections could have been accommodated within the statutory frame-
work.” Brief for Petitioner 36. See also id., at 37 (“The statutory
review provisions are plainly generous enough to permit litigants to raise
all of the simple, common, easily adjudicated, and likely to be meritorious
claims that sail under the flag of due process of law . ...”).
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waits too long to raise the point.” Kontrick v. Ryan, 540
U. S. 443, 456 (2004).

For example, we have held nonjurisdictional and forfeit-
able the provision in Title VII of the Civil Rights Act of
1964, 42 U. S. C. §2000e et seq., requiring complainants to file
a timely charge of disecrimination with the Equal Employ-
ment Opportunity Commission (EEOC) before proceeding to
court. Zipes v. Trans World Airlines, Inc., 455 U. S. 385,
393 (1982). We have also held nonjurisdictional and forfeit-
able the Title VII provision exempting employers who en-
gage fewer than 15 employees. Arbaugh, 546 U. S., at 503,
515-516. And we have determined that a Chapter 7 trust-
ee’s (or creditor’s) limited time to object to the debtor’s dis-
charge, see Fed. Rule Bkrtey. Proc. 4004, is a claim-
processing, not a jurisdictional, matter. Kontrick, 540 U. S.,
at 446-447, 460. In contrast, relying on a long line of this
Court’s decisions left undisturbed by Congress, we have re-
affirmed the jurisdictional character of the time limitation
for filing a notice of appeal stated in 28 U.S. C. §2107(a).
Bowles v. Russell, 551 U. S. 205, 209-211 (2007). See also
John R. Sand & Gravel Co. v. United States, 552 U. S. 130,
132 (2008) (court must consider sua sponte timeliness of law-
suit filed against the United States in the Court of Federal
Claims).

With these decisions in mind, we turn back to the require-
ment that parties to minor disputes, as a last chance prearbi-
tration, attempt settlement “in conference,” 45 U. S. C. § 152
Second, Sixth. See supra, at 73-74, and n. 3. This obliga-
tion is imposed on carriers and grievants alike but, we hold,
its satisfaction does not condition the adjudicatory authority
of the Board.

The Board’s jurisdiction extends to “all disputes between
carriers and their employees ‘growing out of grievances or
out of the interpretation or application of agreements con-
cerning rates of pay, rules, or working conditions . . ..””
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Slocum v. Delaware, L. & W. R. Co., 339 U. S. 239, 240 (1950)
(quoting § 153 First (i)). True, the RLA instructs that, be-
fore any reference to arbitration, the dispute “shall be han-
dled in the usual manner up to and including the [designated]
chief operating officer.” §153 First (i). And when the
CBA’s grievance procedure has not been followed, resort to
the Board would ordinarily be objectionable as premature.

The additional requirement of a conference, we note, is in-
dependent of the CBA process. Rather, the conference re-
quirement is stated in the “[gleneral duties” section of the
RLA, §152, a section that is not moored to the “[e]stablish-
ment[,] . . . powers|[,] and duties” of the NRAB set out next
in §153 First. Rooted in §152 and often informal in prac-
tice, see supra, at 73-74, conferencing is surely no more “ju-
risdictional” than is the presuit resort to the EEOC held
forfeitable in Zipes, 455 U. S., at 3938 And if the require-
ment to conference is not “jurisdictional,” then failure ini-
tially to submit proof of conferencing cannot be of that genre.
See Part III-B, mnfra.

In defense of the Board’s characterization of conferencing
and proof thereof as jurisdictional, the Carrier points to the
NRAB’s Circular One procedural regulations, see supra, at
73, which provide: “No petition shall be considered by any
division of the Board unless the subject matter has been han-
dled in accordance with the provisions of the [RLAL” 29
CFR §301.2(b). But that provision, as other prescriptions
in Circular One, is a claim-processing rule. Congress gave

8The RLA states, in §152 First, a general duty “to settle all disputes,”
and, in §152 Second, a more specific duty to “conference.” These provi-
sions apply to all disputes in the railroad industry, major as well as minor.
They also apply to disputes in the airline industry, over which the NRAB
has no jurisdiction. §181. Neither provision “speak[s] in jurisdictional
terms or refer[s] in any way to the jurisdiction of the” NRAB. Zipes v.
Trans World Airlines, Inc., 455 U. S. 385, 394 (1982).
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the Board no authority to adopt rules of jurisdictional di-
mension. See 45 U.S.C. §153 First (v) (authorizing the
NRAB to “adopt such rules as it deems necessary to control
proceedings before the respective divisions and not in con-
flict with the provisions of this section”). And when the fact
of conferencing is genuinely contested, we see no reason why
the panel could not adjourn the proceeding pending cure of
any lapse. Circular One does not exclude such a sensible
solution.

The Carrier cites NRAB decisions that allegedly support
characterization of conferencing as jurisdictional. If the
NRAB lacks authority to define the jurisdiction of its panels,
however, surely the panels themselves lack that authority.
Furthermore, NRAB panels have variously addressed the
matter. For example, in NRAB Third Div. Award No. 15880
(Oct. 26, 1967), the panel, although characterizing the confer-
encing requirement as “jurisdictional,” said that “[ilf one of
the parties refuses or fails to avail itself of a conference
where there is an opportunity to do so, it cannot then assert
the defense of a lack of jurisdiction.” Id., at 2. See also
NRAB Fourth Div. Award No. 5074 (June 21, 2001) (same);
NRAB Third Div. Award No. 28147 (Oct. 16, 1989) (same).
Cf. Arbaugh, 546 U. S., at 511 (“unrefined” uses of the word
“jurisdiction” are entitled to “no precedential effect” (inter-
nal quotation marks omitted)). And in NRAB First Div.
Award No. 23867, p. 5 (Apr. 7, 1988), the panel observed that
the ordinary remedy for lack of conferencing is to “dismiss
thle] claim without prejudice to allow Claimant to cure the
jurisdictional defect.” That panel reached the merits never-
theless. Ibid. Cf. Steel Co., 523 U. S., at 94 (“Jurisdiction
is power to declare the law, and when it ceases to exist, the
only function remaining to the [tribunal] is that of announc-
ing the fact and dismissing the cause.” (quoting Ex parte
McCardle, 7 Wall. 506, 514 (1869))). We note, in addition,
the acknowledgment of the Carrier’s counsel that, if confer-
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encing has not occurred, NRAB panels have stayed arbitra-
tion to allow the parties to confer. Tr. of Oral Arg. 10, 22.9

B

The RLA provides that, when on-property proceedings do
not yield settlement, both parties or either party may refer
the case to the Board “with a full statement of the facts
and all supporting data bearing upon the disputes.” §153
First (i). Circular One correspondingly instructs employees
seeking Board adjudication “[to] set forth all relevant, argu-
mentative facts” and “affirmatively show the same to have
been presented to the carrier and made a part of the particu-
lar question in dispute.” 29 CFR §301.5(d); see §301.5()
(similar instruction addressed to carriers). Conferencing,
the Carrier urged, is a “relevant, argumentative fac[t],” so
proof thereof must accompany party submissions.

As earlier explained, see supra, at 83-84, instructions on
party submissions—essentially pleading instructions—are
claim-processing, not jurisdictional, rules. Moreover, the
Board itself has recognized that conferencing may not be a
“question in dispute.” It has counseled parties submitting
joint exhibits “to omit documents that are unimportant
and/or irrelevant to the disposition of the [case]; for exam-
ple . . . letters requesting a conference (assuming that is
not an issue in the dispute).” NRAB Instructions Sheet,
Joint Exh. Program, p. 5 (July 1, 2003), online at http:/www.
nmb.gov/arbitration/nrab-instruc.pdf (as visited Dec. 3, 2009,

9 While holding that the panel did not lack jurisdiction over the employ-
ees’ claims, we recognize the Board’s authority to adopt claim-processing
rules backed by effective sanctions. See supra, at 73; cf. Fed. Rule
Civ. Proc. 37(b)(2) (specifying sanctions, including dismissal, for failure
to comply with discovery orders); Rule 41(b) (authorizing involuntary
dismissal for failure to prosecute or to comply with rules of procedure
or court orders). We also recognize that NRAB panels, in managing in-
dividual arbitrations, may prescribe and enforce reasonable procedural
requirements.
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and in Clerk of Court’s case file). It bears repetition here
that neither the Union nor the Carrier, in its submissions to
the Board, identified conferencing as a “question in dispute.”
See supra, at 76.

It makes sense to exclude at the arbitration stage newly
presented “data . . . in support of [the] employee[’s] [griev-
ancel],” 29 CFR §301.5(d)—evidence the carrier had no op-
portunity to consider prearbitration. A contrary rule would
sandbag the carrier. But conferencing is not a fact bearing
on the merits of a grievance. Indeed, there may be no dis-
agreement at all about the occurrence of conferencing, as the
Union believed to be the case here. Moreover, the RLA re-
spects the right of the parties to order for themselves the
conference procedures they will follow. See 45 U. S. C. §152
Sixth (“[N]othing in this chapter shall be construed to super-
sede the provisions of any agreement (as to conferences) . . .
in effect between the parties.”). In sum, neither the RLA
nor Circular One could plausibly be read to require, as a pre-
requisite to the NRAB’s exercise of jurisdiction, submission
of proof of conferencing.

* * *

By refusing to adjudicate cases on the false premise that
it lacked power to hear them, the NRAB panel failed “to
conform, or confine itself,” to the jurisdiction Congress gave
it. We therefore affirm the judgment of the Court of Ap-
peals for the Seventh Circuit.

It is so ordered.
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ALVAREZ, COOK COUNTY STATE’S ATTORNEY w.
SMITH ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 08-351. Argued October 14, 2009—Decided December 8, 2009

Illinois law provides for forfeiture of movable personal property used to
facilitate a drug crime, permits police to seize the property without a
warrant, and allows the State to keep the property nearly five months
before beginning judicial forfeiture proceedings. Respondents, six indi-
viduals who had cars and cash seized under that law, brought this fed-
eral civil rights action, claiming that the failure of the State to provide
a speedy postseizure hearing violated the Federal Due Process Clause.
The District Court dismissed the case based on Circuit precedent, but,
on appeal, the Seventh Circuit departed from that precedent and ruled
for respondents. This Court granted certiorari to review the Seventh
Circuit’s due process determination, but at oral argument the Court
learned that all of the actual property disputes between the parties had
been resolved.

Held:

1. The case is moot. The Constitution permits this Court to decide
legal questions only in the context of actual “Cases” or “Controversies,”
Art. ITI, § 2, and an actual controversy must exist at all stages of review,
not just when the complaint is filed, Preiser v. Newkirk, 422 U. S. 395,
401. Here there is no longer any actual controversy regarding owner-
ship or possession of the underlying property. There is no claim for
damages before this Court; there is no properly certified class or dispute
over class certification; and this case does not fit within the category of
cases that are “capable of repetition” while “evading review.” Only an
abstract dispute about the law remains. Pp. 92-94.

2. The judgment below is vacated. In moot cases, this Court nor-
mally vacates the lower court judgment, which clears the path for reliti-
gation of the issues and preserves the rights of the parties, while preju-
dicing none by a preliminary decision. United States v. Munsingwear,
Inc., 340 U.S. 36, 40. Where mootness is the result of settlement
rather than happenstance, however, the losing party forfeits the equita-
ble remedy of vacatur. U. S. Bancorp Mortgage Co. v. Bonner Mall
Partnership, 513 U. S. 18, 25. This case more closely resembles moot-
ness through happenstance than through settlement. In Bancorp, the
party seeking review caused the mootness by voluntarily settling the
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issue contested throughout the litigation. Here, the Court believes that
the presence of the federal case played no significant role in the termina-
tion of plaintiffs’ state-court forfeiture proceedings. Plaintiffs’ forfeit-
ure cases took place with no procedural link to the case before this
Court; apparently terminated on substantive grounds in their ordinary
course; and, to the Court’s knowledge, no one raised the procedural
question at issue here in those cases. This Court therefore concludes
that it should follow its ordinary practice and order vacatur. Pp. 94-97.

524 F. 3d 834, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and ScALIA, KENNEDY, THOMAS, GINSBURG, ALITO, and SOTOMAYOR, JJ.,
joined, and in which STEVENS, J., joined as to Parts I and II. STEVENS,
J., filed an opinion concurring in part and dissenting in part, post, p. 97.

Paul A. Castiglione argued the cause for petitioner.
With him on the briefs were Anita Alvarez, pro se, Patrick
T' Driscoll, Jr., and Alan J. Spellberg.

William M. Jay argued the cause for the United States as
amicus curiae in support of petitioner. With him on the
brief were Solicitor General Kagan, Assistant Attorneys
General Breuer and West, Deputy Solicitor General Katyal,
Harry Harbin, Michael S. Raab, David A. Martin, and Al-
fonso Robles.

Thomas Peters argued the cause for respondents. With
him on the brief were Craig B. Futterman and Richard
Epstein.*

*Briefs of amici curiae urging reversal were filed for the State of Illi-
nois et al. by Lisa Madigan, Attorney General of Illinois, Michael A. Sco-
dro, Solicitor General, Jane Elinor Notz, Deputy Solicitor General, Eldad
Malamuth, Assistant Attorney General, and by the Attorneys General for
their respective States as follows: Troy King of Alabama, Terry Goddard
of Arizona, John W. Suthers of Colorado, Thurbert E. Baker of Georgia,
Mark J. Bennett of Hawaii, Lawrence G. Wasden of Idaho, Gregory F.
Zoeller of Indiana, Thomas J. Miller of Towa, Martha Coakley of Massa-
chusetts, Michael A. Cox of Michigan, Catherine Cortez Masto of Nevada,
Richard Cordray of Ohio, Thomas W. Corbett, Jr., of Pennsylvania, Henry
McMaster of South Carolina, Greg Abbott of Texas, Mark L. Shurtleff of
Utah, Robert M. McKenna of Washington, J. B. Van Hollen of Wisconsin,
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JUSTICE BREYER delivered the opinion of the Court.

We granted certiorari in this case to determine whether
[llinois law provides a sufficiently speedy opportunity for an
individual, whose car or cash police have seized without a
warrant, to contest the lawfulness of the seizure. See U. S.
Const., Amdt. 14, §1; United States v. Von Neumann, 474
U. S. 242 (1986); United States v. $8,850, 461 U. S. 555 (1983).
At the time of oral argument, however, we learned that the
underlying property disputes have all ended. The State has
returned all the cars that it seized, and the individual prop-
erty owners have either forfeited any relevant cash or have
accepted as final the State’s return of some of it. We conse-
quently find the case moot, and we therefore vacate the judg-
ment of the Court of Appeals and remand the case to that
court with instructions to dismiss. United States v. Mun-
singwear, Inc., 340 U. S. 36, 39 (1950); see also E. Gressman,
K. Geller, S. Shapiro, T. Bishop, & E. Hartnett, Supreme
Court Practice 941-942 (9th ed. 2007).

I

Ilinois law provides for forfeiture of movable personal
property (including cars and cash) used “to facilitate” a drug
crime. Ill. Comp. Stat., ch. 720, §570/505(a)(6) (West 2008).
It permits a police officer to seize that property without a
warrant where (1) the officer has “probable cause to believe”
the property was so used and (2) a “warrantless seizure . . .

and Bruce A. Salzburg of Wyoming; and for the National Association of
Counties et al. by Richard Ruda.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Graham Boyd, Scott Michelman, Steven
R. Shapiro, and Harvey Grossman; for the Cato Institute et al. by David
B. Smith, Clint Bolick, Nicholas C. Dranias, Ilya Shapiro, and Manuel
S. Klausner; for the Institute for Justice by William H. Mellor, Scott G.
Bullock, and Robert P. Frommer; for the Legal Aid Society by Thomas
M. O’Brien; for the National Police Accountability Project by Andrew B.
Reid; and for the Women’s Criminal Defense Bar Association by Harold
J. Krent.
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would be reasonable” in the circumstances. §570/505(b).
When an officer has seized property without a warrant, the
relevant law enforcement agency must notify the State’s at-
torney within 52 days of the seizure; the State’s attorney
must notify the property owner of any impending forfeiture
within a further 45 days; and, if the owner wishes to contest
forfeiture, the State’s attorney must begin judicial forfeiture
proceedings within yet a further 45 days. See ch. 725,
§8150/5-150/6. 'Thus, the statute gives the State up to 142
days, nearly five months, to begin judicial forfeiture proceed-
ings—during which time the statute permits the State to
keep the car or cash within its possession.

On November 22, 2006, six individuals (respondents or
plaintiffs) brought this federal civil rights action against de-
fendants the city of Chicago, the superintendent of the Chi-
cago Police Department, and the Cook County State’s Attor-
ney (the petitioner here, whom we shall call the “State’s
Attorney”). See Rev. Stat. §1979,42 U. S. C. §1983. Three
of the individuals, Chermane Smith, Edmanuel Perez, and
Tyhesha Brunston, said that earlier in 2006 the police had,
upon their arrests, seized their cars without a warrant. See
Complaint §25, App. 34a (Smith, seizure on Jan. 19, 2006);
id., 126, at 34a (Perez, seizure on Mar. 8, 2000); id., §27, at
34a (Brunston, seizure on Apr. 8, 2006); Plaintiffs’ Motion for
Class Certification {8, App. 39a. The other three plaintiffs,
Michelle Waldo, Kirk Yunker, and Tony Williams, said that
earlier in 2006 police had, upon their arrests, seized their
cash without a warrant. See Complaint § 28, App. 34a-35a
(Waldo, seizure on Jan. 20, 2006); id., 29, at 35a (Yunker,
seizure on Sept. 26, 2006); id., 130, at 3ba (Williams, seizure
in July 2006); Plaintiffs’ Motion for Class Certification {8,
App. 39a. The plaintiffs added that the police department
still had custody of their property. See Complaint {9 24-30,
App. 34a-3ba. They claimed that the failure of the State to
provide a speedy postseizure hearing violated the Federal
Due Process Clause. See U.S. Const., Amdt. 14, §1. And
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they asked the court (1) to certify the case as a class action,
(2) to declare that they had a due process right to a prompt
postseizure probable-cause hearing, (3) to declare that the
hearing must take place within 10 days of any seizure, and
(4) to enjoin the defendants’ current practice of keeping
the property in custody for a longer time without a judi-
cial determination of probable cause. See Complaint § 36,
App. 36a.

The defendants moved to dismiss the complaint on the
ground that Seventh Circuit precedent made clear that “the
Constitution does not require any procedure prior to the ac-
tual forfeiture proceeding.” Jones v. Takaki, 38 F. 3d 321,
324 (1994) (citing Von Neumamnn, supra, at 249). On Febru-
ary 22, 2007, the District Court granted the motion to dis-
miss. It also denied the plaintiffs’ motion for class certifica-
tion. The plaintiffs appealed.

On May 2, 2008, the Seventh Circuit decided the appeal in
the plaintiffs’ favor. Swmith v. Chicago, 524 F. 3d 834. It
reconsidered and departed from its earlier precedent. Id.,
at 836-839. It held that “the procedures set out in” the Illi-
nois statute “show insufficient concern for the due process
right of the plaintiffs.” Id., at 838. And it added that,
“given the length of time which can result between the sei-
zure of property and the opportunity for an owner to contest
the seizure under” Illinois law, “some sort of mechanism to
test the validity of the retention of the property is required.”
Ibid. The Court of Appeals reversed the judgment of the
District Court and remanded the case for further proceed-
ings. Id., at 839. Its mandate issued about seven weeks
thereafter.

On February 23, 2009, we granted certiorari to review the
Seventh Circuit’s “due process” determination. The Court
of Appeals had already recalled its mandate. The parties
filed briefs in this Court. We then recognized that the case
might be moot, and we asked the parties to address the ques-
tion of mootness at the forthcoming oral argument.
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At oral argument counsel for both sides confirmed that
there was no longer any dispute about ownership or posses-
sion of the relevant property. See Tr. of Oral Arg. 5 (State’s
Attorney); id., at 5657 (plaintiffs). The State had returned
the cars to plaintiffs Smith, Perez, and Brunston. See id.,
at 5. Two of the plaintiffs had “defaulted,” apparently con-
ceding that the State could keep the cash. Ibid. And the
final plaintiff and the State’s Attorney agreed that the plain-
tiff could keep some, but not all, of the cash at issue. Id.,
at 5, 56-57. As counsel for the State’s Attorney told us,
“I'TThose cases are over.” Id., at 5.

II

The Constitution permits this Court to decide legal ques-
tions only in the context of actual “Cases” or “Controver-
sies.” Art. III, §2. An “‘actual controversy must be ex-
tant at all stages of review, not merely at the time the
complaint is filed.”” Preiser v. Newkirk, 422 U. S. 395, 401
(1975) (quoting Steffel v. Thompson, 415 U. S. 452, 459, n. 10
(1974)). 1In this case there is no longer any actual contro-
versy between the parties about ownership or possession of
the underlying property.

The State’s Attorney argues that there is a continuing con-
troversy over damages. We concede that the plaintiffs filed
a motion in the District Court seeking damages. But the
plaintiffs filed their motion after the Seventh Circuit is-
sued its opinion. And, before this Court granted certiorari,
the Court of Appeals recalled its mandate, taking the case
away from the District Court before the District Court could
respond to the motion. Thus, we have before us a com-
plaint that seeks only declaratory and injunctive relief, not
damages.

The plaintiffs point out that they sought certification of a
class. And a class might well contain members who con-
tinue to dispute ownership of seized property. But that fact
is beside the point. The District Court denied the plaintiffs’
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class certification motion. The plaintiffs did not appeal that
denial. Hence the only disputes relevant here are those be-
tween these six plaintiffs and the State’s Attorney; those dis-
putes concerned cars and cash; and those disputes are now
over. United States Parole Comm™n v. Geraghty, 445 U. S.
388, 404 (1980) (“A named plaintiff whose claim expires may
not continue to press the appeal on the merits until a class
has been properly certified”).

The parties, of course, continue to dispute the lawfulness
of the State’s hearing procedures. But that dispute is no
longer embedded in any actual controversy about the plain-
tiffs’ particular legal rights. Rather, it is an abstract dis-
pute about the law, unlikely to affect these plaintiffs any
more than it affects other Illinois citizens. And a dispute
solely about the meaning of a law, abstracted from any con-
crete actual or threatened harm, falls outside the scope of
the constitutional words “Cases” and “Controversies.” See,
e. 9., Lewis v. Continental Bank Corp., 494 U.S. 472, 477
(1990); North Carolina v. Rice, 404 U. S. 244, 246 (1971) (per
curiam); Aetna Life Ins. Co. v. Haworth, 300 U. S. 227, 241
(1937); Mills v. Green, 159 U. S. 651, 653 (1895).

We can find no special circumstance here that might war-
rant our continuing to hear the case. We have sometimes
heard attacks on practices that no longer directly affect the
attacking party, but are “capable of repetition” while “evad-
ing review.” See, e. g., Federal Election Comm™n v. Wiscon-
sin Right to Life, Inc., 551 U. S. 449, 462 (2007); Southern
Pacific Terminal Co. v. ICC, 219 U. S. 498, 515 (1911). Yet
here, unlike those cases, nothing suggests that the individual
plaintiffs will likely again prove subject to the State’s seizure
procedures. See Los Angeles v. Lyons, 461 U.S. 95, 109
(1983) (“[T]he capable-of-repetition doctrine applies only in
exceptional situations, and generally only where the named
plaintiff can make a reasonable showing that he will again
be subjected to the alleged illegality”); DeFunis v. Odegaard,
416 U.S. 312, 318-319 (1974) (per curiam). And in any
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event, since those who are directly affected by the forfeiture
practices might bring damages actions, the practices do not
“evade review.” See Memphis Light, Gas & Water Div. v.
Craft, 436 U. S. 1, 8-9 (1978) (damages claim saves case from
mootness). Consequently, the case is moot. See, e. g.,
Preiser, supra, at 403-404; Mills, supra, at 658.

II1

It is less easy to say whether we should order the judg-
ment below vacated. The statute that enables us to vacate
a lower court judgment when a case becomes moot is flexible,
allowing a court to “direct the entry of such appropriate
judgment, decree, or order, or require such further proceed-
ings to be had as may be just under the circumstances.” 28
U.S.C. §2106; see also U S. Bancorp Mortgage Co. V.
Bonner Mall Partnership, 513 U. S. 18, 21 (1994). Applying
this statute, we normally do vacate the lower court judgment
in a moot case because doing so “clears the path for future
relitigation of the issues between the parties,” preserving
“the rights of all parties,” while prejudicing none “by a deci-
sion which . . . was only preliminary.” Munsingwear, 340
U. S., at 40.

In Bancorp, however, we described circumstances where
we would not do so. We said that, “[w]here mootness results
from settlement” rather than “‘happenstance,”” the “losing
party has voluntarily forfeited his legal remedy . . . [and]
thereby surrender[ed] his claim to the equitable remedy
of vacatur.” 513 U.S., at 25. The plaintiffs, pointing out
that the State’s Attorney agreed to return all three cars
and some of the cash, claim that, with respect to at least
four of the plaintiffs, this case falls within Bancorp’s “settle-
ment” exception.

In our view, however, this case more closely resembles
mootness through “happenstance” than through “settle-
ment”—at least the kind of settlement that the Court con-
sidered in Bancorp. Bancorp focused upon a bankruptcy-
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related dispute that involved a legal question whether a
bankruptey court could lawfully confirm a debtor’s Chapter
11 reorganization plan if the plan relied upon what the debtor
said was a special exception (called the “new value excep-
tion”) to ordinary creditor priority rules. Id., at 19-20.
The parties contested that legal issue in the Bankruptecy
Court; they contested it in an appeal of the Bankruptcy
Court’s order to the Federal District Court; they contested
it in a further appeal to the Court of Appeals; and eventually
they contested it in this Court. Id., at 20. While the case
was pending here, the parties settled their differences in the
Bankruptecy Court (the court where the case originated)—
including their differences on this particular contested legal
point. Ibid. They agreed upon a reorganization plan,
which they said would constitute a settlement that mooted
the federal case. Ibid.

Recognizing that the reorganization plan that the Bank-
ruptey Judge confirmed in the case amounted to a settlement
that mooted the case, this Court did not vacate the lower
court’s judgment. The Court’s reason for leaving the lower
court’s judgment in place was that mootness was not a result
of “the vagaries of circumstance.” Id., at 25. Rather the
party seeking review had “caused the mootness by voluntary
action.” Id., at 24 (emphasis added). By virtue of the set-
tlement, that party had “voluntarily forfeited his legal rem-
edy by the ordinary processes of appeal or certiorari.” Id.,
at 25. Hence, compared to mootness caused by “happen-
stance,” considerations of “equity” and “fairness” tilted
against vacatur. Id., at 25-26.

Applying these principles to the case before us, we con-
clude that the terminations here fall on the “happenstance”
side of the line. The six individual cases proceeded through
a different court system without any procedural link to the
federal case before us. To our knowledge (and we have ex-
amined the state-court docket sheets), no one in those cases
raised the procedural question at issue here. Rather, the
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issues in those six cases were issues solely of state substan-
tive law: Were the cars and the cash forfeitable or not? And
court docket sheets suggest that the six state cases termi-
nated on substantive grounds in the ordinary course of such
state proceedings. In the three automobile cases, the State
voluntarily dismissed the proceedings and returned the cars
between 11 and 40 months after the seizures, a long enough
time for the State to have investigated the matters and to
have determined (after the termination of any related crimi-
nal proceedings) for evidentiary reasons that it did not wish
to claim the cars. See Dockets in People v. 2004 Chevrolet
Impala, No. 2006-COF0-000296 (Cir. Ct. Cook Cty., Ill.)
(Brunston’s car returned on July 27, 2009); People v. Smath,
No. 2006-COF0-000036 (Cir. Ct. Cook Cty., Ill.) (Smith’s car
returned on May 5, 2008); and People v. 1999 Chevrolet Mal-
1bu, No. 2006-COF0-000288 (Cir. Ct. Cook Cty., Il1l.) (Perez’s
car returned on Jan. 29, 2007). In the remaining contested
case, involving cash, the State voluntarily dismissed the pro-
ceedings after 14 months, again a long enough time for the
State to have weighed the evidence and found a compromise
settlement appropriate on the merits. See Docket in People
v. $1,500 in U. S. Currency, No. 2006—COF0-000201 (Cir. Ct.
Cook Cty., Ill.) (Waldo’s cash returned on Mar. 19, 2007).
The disparate dates at which the plaintiffs’ forfeiture pro-
ceedings terminated—11, 14, 27, and 40 months after the sei-
zures—indicate that the State’s Attorney did not coordinate
the resolution of the plaintiffs’ state-court cases, either with
each other or with the plaintiffs’ federal civil rights case.
Cf. Munsingwear, supra, at 39-40 (stating that a lower court
judgment would have been vacated even though an action of
the party seeking review had brought about the mootness
because that action—a commodity being decontrolled by Ex-
ecutive Order—was basically unrelated); see also Fleming v.
Munsingwear, Inc., 162 F. 2d 125, 127 (CA8 1947).

For these reasons, we believe that the presence of this
federal case played no significant role in the termination of
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the separate state-court proceedings. This conclusion is re-
inforced by the fact that neither party, although aware of
Bancorp, suggested the contrary at oral argument. Indeed,
both parties argued against mootness at oral argument, a
fact that further suggests that a desire to avoid review in
this case played no role at all in producing the state case
terminations. Tr. of Oral Arg. 5-11, 33-38. And if the
presence of this federal case played no role in causing the
termination of those state cases, there is not present here
the kind of “voluntary forfeit[ure]” of a legal remedy that led
the Court in Bancorp to find that considerations of “fairness”
and “equity” tilted against vacatur.

We consequently conclude that we should follow our ordi-
nary practice, thereby “clear[ing] the path for future relitiga-
tion of the issues.” Munsingwear, 340 U. S., at 40. Thus,
nothing in this opinion prevents the plaintiffs from bringing
a claim for damages based on the conduct alleged in their
complaint. Id., at 37-40.

We therefore vacate the judgment of the Court of Ap-
peals and remand the case to that court with instructions
to dismiss.

It is so ordered.

JUSTICE STEVENS, concurring in part and dissenting in
part.

While I agree that this case is moot and join Parts I and
IT of the Court’s opinion, I would not vacate the judgment
of the Court of Appeals. Following the teaching of our deci-
sion in U. S. Bancorp Mortgage Co. v. Bonner Mall Partner-
ship, 513 U.S. 18 (1994), I would apply the general rule
against vacating appellate judgments that have become moot
because the parties settled.

Bancorp set forth the basic principles for determining
whether to vacate a case that has become moot. The
overriding concern is equitable: “From the beginning we
have disposed of moot cases in the manner ‘“most conso-
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nant to justice” . .. in view of the nature and character of
the conditions which have caused the case to become moot.’”
Id., at 24 (quoting United States v. Haomburg-Amerikanische
Packetfahrt-Actien Gesellschaft, 239 U.S. 466, 477-478
(1916), in turn quoting South Spring Hill Gold Mining Co. v.
Amador Medean Gold Mining Co., 145 U. S. 300, 302 (1892);
alteration in original). The “public interest” must be con-
sidered as part of this equitable inquiry, Bancorp, 513 U. S.,
at 26, 27, and that interest is generally better served by leav-
ing appellate judgments intact. “‘Judicial precedents are
presumptively correct and valuable to the legal community
as a whole. They are not merely the property of private
litigants . . ..”” Id., at 26 (quoting Izumi Seimitsu Kogyo
Kabushiki Kaisha v. U. S. Philips Corp., 510 U. S. 27, 40
(1993) (STEVENS, J., dissenting)). Hence, we will typically
vacate a judgment when the party seeking review has been
“frustrated by the vagaries of circumstance” or “when moot-
ness results from unilateral action of the party who prevailed
below.” Bamncorp, 513 U.S., at 25. But we will typically
decline to vacate when “the party seeking relief from the
judgment below caused the mootness by voluntary action,”
1d., at 24, including action taken in good faith and in con-
junction with the opposing party. Even when “respondent
agreed to [a] settlement that caused the mootness,” it re-
mains “petitioner’s burden, as the party seeking relief from
the status quo of the appellate judgment, to demonstrate not
merely equivalent responsibility for the mootness, but equi-
table entitlement to the extraordinary remedy of vacatur.”
Id., at 26. “[M]Jootness by reason of settlement does not jus-
tify vacatur of a judgment under review.” Id., at 29.

In my view, the Court has misapplied these principles. To
be sure, the “settlement” between the parties in this case
might be distinguished from the more conventional settle-
ment reached by the parties in Bancorp. And we have no
evidence to suggest that the State returned respondents’
property prior to the conclusion of our review with the pur-
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pose or expectation of manufacturing mootness. Neverthe-
less, the State’s decision to return the automobiles when it
did appears to have been legally discretionary, as was the
“compromise settlement” that it reached with respondent
Waldo regarding her cash, ante, at 96. 1In light of the State’s
purposive and voluntary action that caused the mootness—
along with its failure to alert us to the relevant facts or to
explain why vacatur would serve the public interest—I be-
lieve it has failed to carry its burden to “demonstrate . . .
equitable entitlement to the extraordinary remedy of vaca-
tur.” Bancorp, 513 U. S., at 26.

There was a third option for disposing of this case: We
could have dismissed the writ of certiorari as improvidently
granted. Like denying the petition in the first place, that
disposition would have preserved the judgment below. At
the time we granted certiorari on February 23, 2009, peti-
tioner had already resolved the underlying property dis-
putes for five of the six named respondents. See ante, at
91-92, 95-96. It was entirely predictable that the final set-
tlement would soon follow. Moreover, the briefing in this
case has revealed a disagreement over basic descriptive
questions of Illinois law, questions that were not passed upon
below. Compare Brief for Petitioner 60-66 with Brief for
Respondents 41-44. And, of course, we have no way of
knowing how the District Court would have applied the
Court of Appeals’ remand order, which left it great discre-
tion to “fashion appropriate procedural relief” “with the help
of the parties.” Swmith v. Chicago, 524 F. 3d 834, 838 (CA7
2008). It has become clear that the Court was overhasty in
deciding to review this case; the improvidence of our grant
provides an additional reason why we should not vacate the
work product of our colleagues on the Court of Appeals.

I respectfully dissent from Part III of the Court’s opinion
and from its judgment.
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MOHAWK INDUSTRIES, INC. v. CARPENTER

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 08-678. Argued October 5, 2009—Decided December 8, 2009

When respondent Norman Carpenter informed the human resources de-
partment of his employer, petitioner Mohawk Industries, Inc., that
the company employed undocumented immigrants, he was unaware that
Mohawk stood accused in a pending class action—the Williams case—
of conspiring to drive down its legal employees’ wages by knowingly
hiring undocumented workers. Mohawk directed Carpenter to meet
with the company’s retained counsel in Williams, who allegedly pres-
sured Carpenter to recant his statements. When he refused, Carpenter
maintains in this unlawful termination suit, Mohawk fired him under
false pretenses. In granting Carpenter’s motion to compel Mohawk to
produce information concerning his meeting with retained counsel and
the company’s termination decision, the District Court agreed with Mo-
hawk that the requested information was protected by the attorney-
client privilege, but concluded that Mohawk had implicitly waived the
privilege through its disclosures in the Williams case. The court de-
clined to certify its order for interlocutory appeal, and the Eleventh
Circuit dismissed Mohawk’s appeal for lack of jurisdiction, holding, inter
alia, that the District Court’s ruling did not qualify as an immediately
appealable collateral order under Cohen v. Beneficial Industrial Loan
Corp., 337 U. S. 541, because a discovery order implicating the attorney-
client privilege can be adequately reviewed on appeal from final
judgment.

Held: Disclosure orders adverse to the attorney-client privilege do not
qualify for immediate appeal under the collateral order doctrine.
Pp. 106-114.

(a) Courts of Appeals “have jurisdiction of appeals from all final deci-
sions of the district courts.” 28 U.S. C. §1291. “[Flinal decisions” en-
compass not only judgments that “terminate an action,” but also a
“small class” of prejudgment orders that are “collateral to” an action’s
merits and “too important” to be denied immediate review, Cohen,
337 U. S., at 545-546. “That small category includes only decisions that
are . . . effectively unreviewable on appeal from the final judgment in
the underlying action.” Swint v. Chambers County Comm’n, 514 U. S.
35, 42. The decisive consideration in determining whether a right is
effectively unreviewable is whether delaying review until the entry of
final judgment “would imperil a substantial public interest” or “some
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particular value of a high order.” Will v. Hallock, 546 U. S. 345, 352—
353. In making this determination, the Court does not engage in an
“individualized jurisdictional inquiry,” Coopers & Lybrand v. Livesay,
437 U. S. 463, 473, but focuses on “the entire category to which a claim
belongs,” Digital Equipment Corp. v. Desktop Direct, Inc., 511 U.S.
863, 868. If the class of claims, taken as a whole, can be adequately
vindicated by other means, “the chance that the litigation at hand might
be speeded, or a ‘particular injustic[e]” averted,” does not provide a basis
for §1291 jurisdiction. Ibid. Pp. 106-107.

(b) Effective appellate review of disclosure orders adverse to the
attorney-client privilege can be had by means other than collateral order
appeal, including postjudgment review. Appellate courts can remedy
the improper disclosure of privileged material in the same way they
remedy a host of other erroneous evidentiary rulings: by vacating an
adverse judgment and remanding for a new trial in which the protected
material and its fruits are excluded from evidence. Moreover, litigants
confronted with a particularly injurious or novel privilege ruling have
several potential avenues of immediate review apart from collateral
order appeal. First, a party may ask the district court to certify,
and the court of appeals to accept, an interlocutory appeal involv-
ing “a controlling question of law,” the prompt resolution of which
“may materially advance the ultimate termination of the litigation.”
§1292(b). Second, in extraordinary circumstances where a disclosure
order works a manifest injustice, a party may petition the court of ap-
peals for a writ of mandamus. Cheney v. United States Dist. Court for
D. C, 542 U. S. 367, 380. Another option is for a party to defy a disclo-
sure order and incur court-imposed sanctions that, e. g., “direc[t] that
the matters embraced in the order or other designated facts be taken
as established,” “prohibi[t] the disobedient party from supporting or op-
posing designated claims or defenses,” or “strik[e] pleadings in whole or
in part.” Fed. Rule Civ. Proc. 37(b)(2). Alternatively, when the cir-
cumstances warrant, a district court may issue a contempt order against
a noncomplying party, who can then appeal directly from that ruling,
at least when the contempt citation can be characterized as a criminal
punishment. See, e. g., Church of Scientology of Cal. v. United States,
506 U.S. 9, 18, n. 11. These established appellate review mechanisms
not only provide assurances to clients and counsel about the security
of their confidential communications; they also go a long way toward
addressing Mohawk’s concern that, absent collateral order appeals of
adverse attorney-client privilege rulings, some litigants may experience
severe hardship. The limited benefits of applying “the blunt, categori-
cal instrument of §1291 collateral order appeal” to privilege-related
disclosure orders simply cannot justify the likely institutional costs,
Digital Equipment, 511 U. S., at 883, including unduly delaying the res-
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olution of district court litigation and needlessly burdening the courts
of appeals, cf. Cunningham v. Hamilton County, 527 U.S. 198, 209.
Pp. 107-113.

(¢) The admonition that the class of collaterally appealable orders
must remain “narrow and selective in its membership,” Will, 546 U. S.,
at 350, has acquired special force in recent years with the enactment of
legislation designating rulemaking, “not expansion by court decision,”
as the preferred means for determining whether and when prejudgment
orders should be immediately appealable, Swint, 514 U. S., at 48. Any
further avenue for immediate appeal of adverse attorney-client privilege
rulings should be furnished, if at all, through rulemaking, with the op-
portunity for full airing it provides. Pp. 113-114.

541 F. 3d 1048, affirmed.

SOTOMAYOR, J., delivered the opinion of the Court, in which ROBERTS,
C. J,, and STEVENS, SCALIA, KENNEDY, GINSBURG, BREYER, and ALITO,
JJ., joined, and in which THOMAS, J., joined, as to Part II-C. THOMAS,
J., filed an opinion concurring in part and concurring in the judgment,
post, p. 114.

Randall L. Allen argued the cause for petitioner. With
him on the briefs was Daniel F. Diffley.

Judith Resnik argued the cause for respondent. With her
on the brief were J. Craig Smith, Dennis E. Curtis, Thomas
J. Munger, Alan B. Morrison, Deepak Gupta, Brian Wolf-
man, and Sean K. McElligott.

Deputy Solicitor General Kneedler argued the cause for
the United States as amicus curiae in support of respondent.
With him on the brief were Solicitor General Kagan, Assist-
ant Attorney General West, Pratik A. Shah, and Michael
S. Raab.*

*Briefs of amici curiae urging reversal were filed for the American Bar
Association by H. Thomas Wells, Jr., and Paul Mogin; for the Chamber
of Commerce of the United States of America by Paul D. Clement, Jeffrey
S. Bucholtz, Robin S. Conrad, and Amar D. Sarwal; and for DRI-The
Voice of the Defense Bar by Constantine L. Trela, Jr., and Quin M.
Sorenson.

Stephen I. Viadeck, Charles S. Sims, Mark D. Harris, and Anna G.
Kaminska filed a brief for Former Article ITI Judges et al. as amici curiae
urging affirmance.
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JUSTICE SOTOMAYOR delivered the opinion of the Court.

Section 1291 of the Judicial Code confers on federal courts
of appeals jurisdiction to review “final decisions of the dis-
trict courts.” 28 U.S. C. §1291. Although “final decisions”
typically are ones that trigger the entry of judgment, they
also include a small set of prejudgment orders that are
“collateral to” the merits of an action and “too important” to
be denied immediate review. Cohen v. Beneficial Indus-
trial Loan Corp., 337 U.S. 541, 546 (1949). In this case,
petitioner Mohawk Industries, Inc., attempted to bring a col-
lateral order appeal after the District Court ordered it to
disclose certain confidential materials on the ground that Mo-
hawk had waived the attorney-client privilege. The Court
of Appeals dismissed the appeal for want of jurisdiction.

The question before us is whether disclosure orders ad-
verse to the attorney-client privilege qualify for immediate
appeal under the collateral order doctrine. Agreeing with
the Court of Appeals, we hold that they do not. Postjudg-
ment appeals, together with other review mechanisms, suf-
fice to protect the rights of litigants and preserve the vitality
of the attorney-client privilege.

I

In 2007, respondent Norman Carpenter, a former shift
supervisor at a Mohawk manufacturing facility, filed suit in
the United States District Court for the Northern District
of Georgia, alleging that Mohawk had terminated him in
violation of 42 U. S. C. §1985(2) and various Georgia laws.
According to Carpenter’s complaint, his termination came
after he informed a member of Mohawk’s human resources
department in an e-mail that the company was employing
undocumented immigrants. At the time, unbeknownst to
Carpenter, Mohawk stood accused in a pending class-action
lawsuit of conspiring to drive down the wages of its legal
employees by knowingly hiring undocumented workers in vi-
olation of federal and state racketeering laws. See Wil-
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liams v. Mohawk Indus., Inc., No. 4:04—cv-00003-HLM (ND
Ga., Jan. 6, 2004). Company officials directed Carpenter to
meet with the company’s retained counsel in the Williams
case, and counsel allegedly pressured Carpenter to recant his
statements. When he refused, Carpenter alleges, Mohawk
fired him under false pretenses. App. 57a—64a.

After learning of Carpenter’s complaint, the plaintiffs in
the Williams case sought an evidentiary hearing to explore
Carpenter’s allegations. In its response to their motion,
Mohawk described Carpenter’s accusations as “pure fantasy”
and recounted the “true facts” of Carpenter’s dismissal.
App. 208a. According to Mohawk, Carpenter himself had
“engaged in blatant and illegal misconduct” by attempting to
have Mohawk hire an undocumented worker. Id., at 209a.
The company “commenced an immediate investigation,” dur-
ing which retained counsel interviewed Carpenter. Id., at
210a. Because Carpenter’s “efforts to cause Mohawk to cir-
cumvent federal immigration law” “blatantly violated Mo-
hawk policy,” the company terminated him. Ibid.

As these events were unfolding in the Williams case, dis-
covery was underway in Carpenter’s case. Carpenter filed
a motion to compel Mohawk to produce information concern-
ing his meeting with retained counsel and the company’s ter-
mination decision. Mohawk maintained that the requested
information was protected by the attorney-client privilege.

The District Court agreed that the privilege applied to the
requested information, but it granted Carpenter’s motion to
compel disclosure after concluding that Mohawk had implie-
itly waived the privilege through its representations in the
Williams case. See App. to Pet. for Cert. 51a. The court
declined to certify its order for interlocutory appeal under
28 U.S. C. §1292(b). But, recognizing “the seriousness of
its [waiver] finding,” it stayed its ruling to allow Mohawk to
explore other potential “avenues to appeal . . ., such as a
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petition for mandamus or appealing this Order under the col-
lateral order doctrine.” App. to Pet. for Cert. 52a.

Mohawk filed a notice of appeal and a petition for a writ
of mandamus to the Eleventh Circuit. The Court of Appeals
dismissed the appeal for lack of jurisdiction under 28 U. S. C.
§1291, holding that the District Court’s ruling did not qualify
as an immediately appealable collateral order within the
meaning of Cohen, 337 U. S. 541. “Under Cohen,” the Court
of Appeals explained, “an order is appealable if it (1) con-
clusively determines the disputed question; (2) resolves an
important issue completely separate from the merits of the
action; and (3) is effectively unreviewable on appeal from a
final judgment.” 541 F. 3d 1048, 1052 (2008) (per curiam,).
According to the court, the District Court’s waiver ruling
satisfied the first two of these requirements but not the third,
because “a discovery order that implicates the attorney-
client privilege” can be adequately reviewed “on appeal from
a final judgment.” Ibid. The Court of Appeals also re-
jected Mohawk’s mandamus petition, finding no “clear usur-
pation of power or abuse of discretion” by the District Court.
Id., at 1055. We granted certiorari, 555 U. S. 1152 (2009), to
resolve a conflict among the Circuits concerning the avail-
ability of collateral appeals in the attorney-client privilege
context.!

!Three Circuits have permitted collateral order appeals of attorney-
client privilege rulings. See In re Napster, Inc. Copyright Litigation,
479 F. 3d 1078, 1087-1088 (CA9 2007); United States v. Philip Morris Inc.,
314 F. 3d 612, 617-621 (CADC 2003); In re Ford Motor Co., 110 F. 3d 954,
957-964 (CA3 1997). The remaining Circuits to consider the question
have found such orders nonappealable. See, e.g., Boughton v. Cotter
Corp., 10 F. 3d 746, 749-750 (CA10 1993); Texaco Inc. v. Louisiana Land &
Exploration Co., 995 F. 2d 43, 44 (CA5 1993); Reise v. Board of Regents
of Univ. of Wisconsin System, 957 F. 2d 293, 295 (CA7 1992); Chase Man-
hattan Bank, N. A. v. Turner & Newall, PLC, 964 F. 2d 159, 162-163
(CA2 1992); Quantum Corp. v. Tandon Corp., 940 F. 2d 642, 643—-644 (CA
Fed. 1991).
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II
A

By statute, courts of appeals “have jurisdiction of appeals
from all final decisions of the district courts of the United
States, . . . except where a direct review may be had in the
Supreme Court.” 28 U.S.C. §1291. A “final decisio[n]” is
typically one “by which a district court disassociates itself
from a case.” Swint v. Chambers County Comm’n, 514 U. S.
35, 42 (1995). This Court, however, “has long given” § 1291
a “practical rather than a technical construction.” Cohen,
337 U.S., at 546. As we held in Cohen, the statute encom-
passes not only judgments that “terminate an action,” but
also a “small class” of collateral rulings that, although they
do not end the litigation, are appropriately deemed “final.”
Id., at 545-546. “That small category includes only deci-
sions that are conclusive, that resolve important questions
separate from the merits, and that are effectively unreview-
able on appeal from the final judgment in the underlying
action.” Swint, 514 U. S., at 42.

In applying Cohen’s collateral order doctrine, we have
stressed that it must “never be allowed to swallow the gen-
eral rule that a party is entitled to a single appeal, to be
deferred until final judgment has been entered.” Digital
Equipment Corp. v. Desktop Direct, Inc., 511 U. S. 863, 868
(1994) (citation omitted); see also Will v. Hallock, 546 U. S.
345, 350 (2006) (“emphasizing [the doctrine’s] modest scope”).
Our admonition reflects a healthy respect for the virtues of
the final-judgment rule. Permitting piecemeal, prejudg-
ment appeals, we have recognized, undermines “efficient ju-
dicial administration” and encroaches upon the prerogatives
of district court judges, who play a “special role” in manag-
ing ongoing litigation. Firestone Tire & Rubber Co. v.
Risjord, 449 U.S. 368, 374 (1981); see also Richardson-
Merrell Inc. v. Koller, 472 U. S. 424, 436 (1985) (“[T]he dis-
trict judge can better exercise [his or her] responsibility [to
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police the prejudgment tactics of litigants] if the appellate
courts do not repeatedly intervene to second-guess prejudg-
ment rulings”).

The justification for immediate appeal must therefore be
sufficiently strong to overcome the usual benefits of defer-
ring appeal until litigation concludes. This requirement
finds expression in two of the three traditional Cohen condi-
tions. The second condition insists upon “important ques-
tions separate from the merits.” Swint, 514 U.S., at 42
(emphasis added). More significantly, “the third Cohen
question, whether a right is ‘adequately vindicable’ or ‘effec-
tively reviewable,” simply cannot be answered without a
judgment about the value of the interests that would be lost
through rigorous application of a final judgment require-
ment.” Digital Equipment, 511 U. S., at 878-879. That a
ruling “may burden litigants in ways that are only imper-
fectly reparable by appellate reversal of a final district court
judgment . .. has never sufficed.” Id., at 872. Instead, the
decisive consideration is whether delaying review until the
entry of final judgment “would imperil a substantial public
interest” or “some particular value of a high order.” Will,
546 U. S., at 352-353.

In making this determination, we do not engage in an “in-
dividualized jurisdictional inquiry.” Coopers & Lybrand v.
Livesay, 437 U. S. 463, 473 (1978). Rather, our focus is on
“the entire category to which a claim belongs.” Digital
Equipment, 511 U. S., at 868. As long as the class of claims,
taken as a whole, can be adequately vindicated by other
means, “the chance that the litigation at hand might be
speeded, or a ‘particular injusticle]’ averted,” does not pro-
vide a basis for jurisdiction under § 1291. Ibid. (quoting Van
Cauwwenberghe v. Biard, 486 U. S. 517, 529 (1988); alteration
in original).

B

In the present case, the Court of Appeals concluded that
the District Court’s privilege-waiver order satisfied the first
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two conditions of the collateral order doctrine—conclusive-
ness and separateness—but not the third—effective unre-
viewability. Because we agree with the Court of Appeals
that collateral order appeals are not necessary to ensure
effective review of orders adverse to the attorney-client
privilege, we do not decide whether the other Cohen re-
quirements are met.

Mohawk does not dispute that “we have generally denied
review of pretrial discovery orders.” Firestone, 449 U. S,
at 377; see also 15B C. Wright, A. Miller, & E. Cooper, Fed-
eral Practice and Procedure §3914.23, p. 123 (2d ed. 1992)
(hereinafter Wright & Miller) (“[T]he rule remains settled
that most discovery rulings are not final”). Mohawk con-
tends, however, that rulings implicating the attorney-client
privilege differ in kind from run-of-the-mill discovery orders
because of the important institutional interests at stake.
According to Mohawk, the right to maintain attorney-client
confidences—the sine qua mon of a meaningful attorney-
client relationship—is “irreparably destroyed absent im-
mediate appeal” of adverse privilege rulings. Brief for
Petitioner 23.

We readily acknowledge the importance of the attorney-
client privilege, which “is one of the oldest recognized privi-
leges for confidential communications.” Swidler & Berlin v.
United States, 524 U. S. 399, 403 (1998). By assuring con-
fidentiality, the privilege encourages clients to make “full and
frank” disclosures to their attorneys, who are then better
able to provide candid advice and effective representation.
Upjohn Co. v. United States, 449 U. S. 383, 389 (1981). This,
in turn, serves “broader public interests in the observance
of law and administration of justice.” Ibid.

The crucial question, however, is not whether an interest
is important in the abstract; it is whether deferring review
until final judgment so imperils the interest as to justify the
cost of allowing immediate appeal of the entire class of rele-
vant orders. We routinely require litigants to wait until
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after final judgment to vindicate valuable rights, includ-
ing rights central to our adversarial system. See, e.g.,
Richardson-Merrell, 472 U. S., at 426 (holding an order dis-
qualifying counsel in a civil case did not qualify for immedi-
ate appeal under the collateral order doctrine); Flanagan v.
United States, 465 U. S. 259, 260 (1984) (reaching the same
result in a criminal case, notwithstanding the Sixth Amend-
ment rights at stake). In Digital Equipment, we rejected
an assertion that collateral order review was necessary to
promote “the public policy favoring voluntary resolution of
disputes.” 511 U. S, at 881. “It defies common sense,” we
explained, “to maintain that parties’ readiness to settle will
be significantly dampened (or the corresponding public inter-
est impaired) by a rule that a district court’s decision to let
allegedly barred litigation go forward may be challenged as
a matter of right only on appeal from a judgment for the
plaintiff’s favor.” Ibid.

We reach a similar conclusion here. In our estimation,
postjudgment appeals generally suffice to protect the rights
of litigants and ensure the vitality of the attorney-client
privilege. Appellate courts can remedy the improper disclo-
sure of privileged material in the same way they remedy a
host of other erroneous evidentiary rulings: by vacating an
adverse judgment and remanding for a new trial in which
the protected material and its fruits are excluded from
evidence.

Dismissing such relief as inadequate, Mohawk emphasizes
that the attorney-client privilege does not merely “prohibilt]
use of protected information at trial”; it provides a “right
not to disclose the privileged information in the first place.”
Brief for Petitioner 25. Mohawk is undoubtedly correct that
an order to disclose privileged information intrudes on the
confidentiality of attorney-client communications. But de-
ferring review until final judgment does not meaningfully
reduce the ex ante incentives for full and frank consultations
between clients and counsel.
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One reason for the lack of a discernible chill is that, in
deciding how freely to speak, clients and counsel are unlikely
to focus on the remote prospect of an erroneous disclosure
order, let alone on the timing of a possible appeal. Whether
or not immediate collateral order appeals are available, cli-
ents and counsel must account for the possibility that they
will later be required by law to disclose their communications
for a variety of reasons—for example, because they mis-
judged the scope of the privilege, because they waived the
privilege, or because their communications fell within the
privilege’s crime-fraud exception. Most district court rul-
ings on these matters involve the routine application of set-
tled legal principles. They are unlikely to be reversed on
appeal, particularly when they rest on factual determina-
tions for which appellate deference is the norm. See, e.g.,
Richardson-Merrell, 472 U. S., at 434 (“Most pretrial orders
of district judges are ultimately affirmed by appellate
courts”); Reise v. Board of Regents, 957 F. 2d 293, 295 (CA7
1992) (noting that “almost all interlocutory appeals from dis-
covery orders would end in affirmance” because “the district
court possesses discretion, and review is deferential”). The
breadth of the privilege and the narrowness of its exceptions
will thus tend to exert a much greater influence on the con-
duct of clients and counsel than the small risk that the law
will be misapplied.?

Moreover, were attorneys and clients to reflect upon their
appellate options, they would find that litigants confronted
with a particularly injurious or novel privilege ruling have
several potential avenues of review apart from collateral
order appeal. First, a party may ask the district court to
certify, and the court of appeals to accept, an interlocutory
appeal pursuant to 28 U. S. C. §1292(b). The preconditions
for §1292(b) review—“a controlling question of law,” the

2Perhaps the situation would be different if district courts were system-
atically underenforcing the privilege, but we have no indication that this
is the case.
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prompt resolution of which “may materially advance the ulti-
mate termination of the litigation”—are most likely to be
satisfied when a privilege ruling involves a new legal ques-
tion or is of special consequence, and district courts should
not hesitate to certify an interlocutory appeal in such cases.
Second, in extraordinary circumstances—i. e., when a disclo-
sure order “amount[s] to a judicial usurpation of power or
a clear abuse of discretion,” or otherwise works a manifest
injustice—a party may petition the court of appeals for a
writ of mandamus. Cheney v. United States Dist. Court for
D. C, 542 U. S. 367, 390 (2004) (citation and internal quotation
marks omitted); see also Flirestone, 449 U.S., at 378-379,
n. 13.>  While these discretionary review mechanisms do not
provide relief in every case, they serve as useful “safety
valve[s]” for promptly correcting serious errors. Digital
Equipment, 511 U. S., at 883.

Another long-recognized option is for a party to defy a
disclosure order and incur court-imposed sanctions. Dis-
trict courts have a range of sanctions from which to choose,
including “directing that the matters embraced in the order
or other designated facts be taken as established for pur-
poses of the action,” “prohibiting the disobedient party from
supporting or opposing designated claims or defenses,” or
“striking pleadings in whole or in part.” Fed. Rules Civ.
Proc. 37(b)(2)(A)(i)—(iii). Such sanctions allow a party to ob-
tain postjudgment review without having to reveal its privi-
leged information. Alternatively, when the circumstances
warrant it, a district court may hold a noncomplying party
in contempt. The party can then appeal directly from that
ruling, at least when the contempt citation can be character-
ized as a criminal punishment. See, e. g., Church of Scien-
tology of Cal. v. United States, 506 U. S. 9, 18, n. 11 (1992),
Firestone, 449 U. S., at 377, Cobbledick v. United States, 309

3 Mohawk itself petitioned the Eleventh Circuit for a writ of mandamus.
See supra, at 105. It has not asked us to review the Court of Appeals’
denial of that relief.
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U. S. 323, 328 (1940); see also Wright & Miller §3914.23, at
140-155.

These established mechanisms for appellate review not
only provide assurances to clients and counsel about the se-
curity of their confidential communications; they also go a
long way toward addressing Mohawk’s concern that, absent
collateral order appeals of adverse attorney-client privilege
rulings, some litigants may experience severe hardship.
Mohawk is no doubt right that an order to disclose privileged
material may, in some situations, have implications beyond
the case at hand. But the same can be said about many
categories of pretrial discovery orders for which collateral
order appeals are unavailable. As with these other orders,
rulings adverse to the privilege vary in their significance;
some may be momentous, but others are more mundane.
Section 1292(b) appeals, mandamus, and appeals from con-
tempt citations facilitate immediate review of some of the
more consequential attorney-client privilege rulings. More-
over, protective orders are available to limit the spillover
effects of disclosing sensitive information. That a fraction
of orders adverse to the attorney-client privilege may never-
theless harm individual litigants in ways that are “only im-
perfectly reparable” does not justify making all such orders
immediately appealable as of right under §1291. Digital
Equipment, 511 U. S., at 872.

In short, the limited benefits of applying “the blunt, cate-
gorical instrument of §1291 collateral order appeal” to
privilege-related disclosure orders simply cannot justify the
likely institutional costs. Id., at 883. Permitting parties to
undertake successive, piecemeal appeals of all adverse
attorney-client rulings would unduly delay the resolution of
district court litigation and needlessly burden the courts of
appeals. See Wright & Miller §3914.23, at 123 (“Routine
appeal from disputed discovery orders would disrupt the or-
derly progress of the litigation, swamp the courts of appeals,
and substantially reduce the district court’s ability to con-
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trol the discovery process”); cf. Cunningham v. Hamilton
County, 527 U.S. 198, 209 (1999) (expressing concern that
allowing immediate appeal as of right from orders fining at-
torneys for discovery violations would result in “the very
sorts of piecemeal appeals and concomitant delays that the
final judgment rule was designed to prevent”). Attempting
to downplay such concerns, Mohawk asserts that the three
Circuits in which the collateral order doctrine currently ap-
plies to adverse privilege rulings have seen only a trickle of
appeals. But this may be due to the fact that the practice in
all three Circuits is relatively new and not yet widely known.
Were this Court to approve collateral order appeals in the
attorney-client privilege context, many more litigants would
likely choose that route. They would also likely seek to ex-
tend such a ruling to disclosure orders implicating many
other categories of sensitive information, raising an array of
line-drawing difficulties.*
C

In concluding that sufficiently effective review of adverse
attorney-client privilege rulings can be had without resort to
the Cohen doctrine, we reiterate that the class of collaterally
appealable orders must remain “narrow and selective in its
membership.” Will, 546 U. S., at 350. This admonition has
acquired special force in recent years with the enactment of
legislation designating rulemaking, “not expansion by court
decision,” as the preferred means for determining whether
and when prejudgment orders should be immediately ap-
pealable. Swint, 514 U. S., at 48. Specifically, Congress in
1990 amended the Rules Enabling Act, 28 U.S.C. §2071
et seq., to authorize this Court to adopt rules “defin[ing]

4Participating as amicus curiae in support of respondent Carpenter,
the United States contends that collateral order appeals should be avail-
able for rulings involving certain governmental privileges “in light of their
structural constitutional grounding under the separation of powers, rela-
tively rare invocation, and unique importance to governmental functions.”
Brief for United States 28. We express no view on that issue.
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when a ruling of a district court is final for the purposes of
appeal under section 1291.” §2072(c). Shortly thereafter,
and along similar lines, Congress empowered this Court to
“prescribe rules, in accordance with [§2072], to provide for
an appeal of an interlocutory decision to the courts of appeals
that is not otherwise provided for under [§ 1292].” §1292(e).
These provisions, we have recognized, “warran(t] the Judici-
ary’s full respect.” Swint, 514 U.S., at 48; see also Cun-
ningham, 527 U. S., at 210.

Indeed, the rulemaking process has important virtues. It
draws on the collective experience of bench and bar, see 28
U.S. C. §2073, and it facilitates the adoption of measured,
practical solutions. We expect that the combination of
standard postjudgment appeals, §1292(b) appeals, manda-
mus, and contempt appeals will continue to provide adequate
protection to litigants ordered to disclose materials purport-
edly subject to the attorney-client privilege. Any further
avenue for immediate appeal of such rulings should be fur-
nished, if at all, through rulemaking, with the opportunity
for full airing it provides.

* * *

In sum, we conclude that the collateral order doctrine does
not extend to disclosure orders adverse to the attorney-client
privilege. Effective appellate review can be had by other
means. Accordingly, we affirm the judgment of the Court
of Appeals for the Eleventh Circuit.

It is so ordered.

JUSTICE THOMAS, concurring in part and concurring in
the judgment.

I concur in the judgment and in Part II-C of the Court’s
opinion because I wholeheartedly agree that “Congress’s
designation of the rulemaking process as the way to define
or refine when a district court ruling is ‘final’ and when an
interlocutory order is appealable warrants the Judiciary’s
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full respect.” Swint v. Chambers County Comm’n, 514 U. S.
35, 48 (1995); ante, at 114 (quoting Swint, supra; citing Cun-
ningham v. Hamalton County, 527 U. S. 198, 210 (1999)). It
is for that reason that I do not join the remainder of the
Court’s analysis.

The scope of federal appellate jurisdiction is a matter the
Constitution expressly commits to Congress, see Art. I, §8,
cl. 9, and that Congress has addressed not only in 28 U. S. C.
§§1291 and 1292, but also in the Rules Enabling Act amend-
ments to which the Court refers. See ante, at 113-114 (cit-
ing §§2072-2073). The Court recognizes that these amend-
ments “designat[e] rulemaking, ‘not expansion by court
decision,” as the preferred means for determining whether
and when prejudgment orders should be immediately ap-
pealable.” Ante, at 113 (quoting Swint, supra, at 48). Be-
cause that designation is entitled to our full respect, and
because the privilege order here is not on all fours with or-
ders we previously have held to be appealable under the col-
lateral order doctrine, see Cohen v. Beneficial Industrial
Loan Corp., 337 U. S. 541 (1949), I would affirm the Eleventh
Circuit’s judgment on the ground that any “avenue for imme-
diate appeal” beyond the three avenues addressed in the
Court’s opinion must be left to the “rulemaking process.”
Ante, at 114; see ante, at 110-113 (discussing certification
under 28 U. S. C. §1292(b), petitions for mandamus, and ap-
peals from contempt orders).

We need not, and in my view should not, further justify
our holding by applying the Cohen doctrine, which prompted
the rulemaking amendments in the first place. In taking
this path, the Court needlessly perpetuates a judicial policy
that we for many years have criticized and struggled to limit.
See, e. 9., Ashcroft v. Igbal, 556 U. S. 662, 671-675 (2009);
Will v. Hallock, 546 U. S. 345, 349 (2006); Sell v. United
States, 539 U. S. 166, 177 (2003); Cunningham, supra, at 210;
Digital Equipment Corp. v. Desktop Direct, Inc., 511 U. S.
863, 884 (1994); Swint, supra, at 48; Lauro Lines s.r.l. v.
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Chasser, 490 U. S. 495, 498-501 (1989); Van Cauwenberghe v.
Biard, 486 U. S. 517, 527 (1988). The Court’s choice of analy-
sis is the more ironic because applying Cohen to the facts of
this case requires the Court to reach conclusions on, and thus
potentially prejudice, the very matters it says would bene-
fit from “the collective experience of bench and bar” and
the “opportunity for full airing” that rulemaking provides.
Ante, at 114.

“Finality as a condition of review is an historic characteris-
tic of federal appellate procedure” that was incorporated in
the first Judiciary Act and that Congress itself has “departed
from only when observance of it would practically defeat the
right to any review at all.” Cobbledick v. United States, 309
U. S. 323, 324-325 (1940). Until 1949, this Court’s view of
the appellate jurisdiction statute reflected this principle and
the statute’s text. See, e.g., Catlin v. United States, 324
U. S. 229, 233 (1945) (holding that § 128 of the Judicial Code
(mow 28 U. S. C. §1291) limits review to decisions that “en[d]
the litigation on the merits and leav[e] nothing for the court
to do but execute the judgment”). Cohen changed all that
when it announced that a “small class” of collateral orders
that do not meet the statutory definition of finality nonethe-
less may be immediately appealable if they satisfy certain
criteria that show they are “too important to be denied re-
view.” 337 U. S., at 546.

Cohen and the early decisions applying it allowed §1291
appeals of interlocutory orders concerning the posting of a
bond, see id., at 545-547, the attachment of a vessel in admi-
ralty, see Swift & Co. Packers v. Compania Colombiana Del
Caribe, S. A., 339 U. S. 684, 688-689 (1950), and the imposi-
tion of notice costs in a class action, see Eisen v. Carlisle &
Jacquelin, 417 U.S. 156, 170-172 (1974). As the Court’s
opinion notes, later decisions sought to narrow Cohen lest
its exception to §1291 “‘swallow’” the final judgment rule.
Ante, at 106 (quoting Digital Equipment, supra, at 868); see
generally Coopers & Lybrand v. Livesay, 437 U. S. 463, 467—
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468 (1978). The Court has adhered to that narrowing ap-
proach, principally by raising the bar on what types of in-
terests are “important enough” to justify collateral order
appeals. See, e. g., Will, supra, at 352-353 (explaining that
an interlocutory order typically will be “important” enough
to justify Cohen review only where “some particular value
of a high order,” such as “honoring the separation of powers,
preserving the efficiency of government . . ., [or] respect-
ing a State’s dignitary interests,” is “marshaled in support
of the interest in avoiding trial” and the Court determines
that denying review would “imperil” that interest); Digital
Equipment, supra, at 878-879 (noting that appealability
under Cohen turns on a “judgment about the value of the
interests that would be lost through rigorous application of
a final judgment requirement,” and that an interest “quali-
fies as ‘important’ in Cohen’s sense” if it is “weightier than
the societal interests advanced by the ordinary operation of
final judgment principles”). As we recognized last Term,
however, our attempts to contain the Cohen doctrine have
not all been successful or persuasive. See Ashcroft, supra,
at 672 (“As a general matter, the collateral-order doctrine
may have expanded beyond the limits dictated by its internal
logic and the strict application of the criteria set out in
Cohen”). In my view, this case presents an opportunity to
improve our approach.

The privilege interest at issue here is undoubtedly impor-
tant, both in its own right and when compared to some of
the interests (e. g., in bond and notice-cost rulings) we have
held to be appealable under Cohen. Accordingly, the Court’s
Cohen analysis does not rest on the privilege order’s relative
unimportance, but instead on its effective reviewability after
final judgment. Ante, at 108-113. Although I agree with
the Court’s ultimate conclusion, I see two difficulties with
this approach. First, the Court emphasizes that the alter-
native avenues of review it discusses (which did not prove
adequate in this case) would be adequate where the privilege
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ruling at issue is “particularly injurious or novel.” Ante,
at 110. If that is right, and it seems to me that it is, then
the opinion raises the question why such avenues were not
also adequate to address the orders whose unusual impor-
tance or particularly injurious nature we have held justified
immediate appeal under Cohen. See, e. g., Sell, 539 U. S., at
177.  Second, the facts of this particular case seem in several
respects to undercut the Court’s conclusion that the benefits
of collateral order review “cannot justify the likely institu-
tional costs.” Ante, at 112.* The Court responds that
these case-specific arguments miss the point because the
focus of the Cohen analysis is whether the “entire category”
or “class of claims” at issue merits appellate review under
the collateral order doctrine. Amnte, at 107 (internal quota-
tion marks omitted). That is exactly right, and illustrates
what increasingly has bothered me about making this kind
of appealability determination via case-by-case adjudication.
The exercise forces the reviewing court to subordinate the
realities of each case before it to generalized conclusions
about the “likely” costs and benefits of allowing an exception
to the final judgment rule in an entire “class of cases.” The
Court concedes that Congress, which holds the constitutional
reins in this area, has determined that such value judgments

*The Court concludes, for example, that in most cases final judgment
review of an erroneous privilege ruling will suffice to vindicate the injured
party’s rights because the appellate court can vacate the adverse judg-
ment and remand for a new trial in which the protected material is ex-
cluded. Ante, at 109. But this case appears to involve one of the (per-
haps rare) situations in which final judgment review might not be
sufficient because it is a case in which the challenged order already has
had “implications beyond the case at hand,” namely, in the separate class
action in Williams v. Mohawk Indus., Inc., No. 4:04—-CV-00003-HLM (ND
Ga.). Ante, at 112. The Court also concludes that the “likely institu-
tional costs” of allowing collateral order review would outweigh its bene-
fits because, inter alia, such review would “needlessly burden the courts
of appeals.” Ibid. But as the Court concedes, it must speculate on this
point because the three Circuits that allow Cohen appeals of privilege
rulings have not been overwhelmed. See ante, at 113.
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are better left to the “collective experience of bench and bar”
and the “opportunity for full airing” that rulemaking pro-
vides. Amnte, at 114. This determination is entitled to our
full respect, in deed as well as in word. Accordingly,
I would leave the value judgments the Court makes in its
opinion to the rulemaking process, and in so doing take this
opportunity to limit—effectively, predictably, and in a way
we should have done long ago—the doctrine that, with a
sweep of the Court’s pen, subordinated what the appellate
jurisdiction statute says to what the Court thinks is a good
idea.
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McDANIEL, WARDEN, ET AL. ». BROWN

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 08-559. Decided January 11, 2010

Jackson v. Virginia, 443 U. 8. 307, 324, entitles a state prisoner to habeas
relief if a federal judge finds that “upon the record evidence adduced at
the trial no rational trier of fact could have found proof of guilt beyond
a reasonable doubt.” A Nevada jury convicted respondent of rape
based on DNA evidence matching his DNA and ample physical and
other evidence of his guilt. After the state courts denied relief on di-
rect appeal and in postconviction proceedings, respondent filed this fed-
eral habeas petition, claiming that the evidence was insufficient to con-
vict him and that the Nevada Supreme Court’s rejection of this claim
was both contrary to, and an unreasonable application of, Jackson. Re-
lying on the “Mueller Report” prepared by respondent’s DNA expert
over 11 years after the trial—which suggested that the State’s DNA
expert, Renee Romero, had committed the so-called “prosecutor’s fal-
lacy” by mischaracterizing the probability that someone from the gen-
eral population would share respondent’s DNA, and that she had under-
estimated the likelihood that one of respondent’s brothers would also
match the DNA at the crime scene—the District Court granted relief
on the Jackson claim. The Ninth Circuit affirmed.

Held:

1. Because the trial record includes both the DNA evidence and other
convincing evidence of guilt, the lower federal courts clearly misapplied
Jackson. Pp. 127-134.

(a) The two inaccuracies on which this case turns are Romero’s
commission of the prosecutor’s fallacy and her underestimate of the like-
lihood of a DNA match with one of respondent’s brothers. Pp. 127-130.

(b) The Ninth Circuit’s analysis failed to preserve “the factfinder’s
role as weigher of the evidence” by reviewing “all of the evidence . . .
in the light most favorable to the prosecution,” Jackson, supra, at
319, and it further erred in finding that the Nevada Supreme Court’s
resolution of the Jackson claim was objectively unreasonable. A re-
viewing court must consider all of the evidence admitted at trial when
considering a Jackson claim, and ample DNA and non-DNA evidence in
the trial record supported the jury’s guilty verdict under Jackson.
Even assuming that the Court of Appeals could have considered the
Mueller Report in the context of a Jackson claim, the report provided
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no warrant for entirely excluding the DNA evidence or Romero’s testi-
mony from that court’s consideration. The report did not contest that
the DNA evidence matched respondent, and a rational jury could con-
sider that evidence to be powerful evidence of guilt. Furthermore, the
Ninth Circuit’s discussion of the non-DNA evidence departed from the
deferential review demanded by Jackson and 28 U.S. C. §2254(d)(1),
which permits a federal habeas court to set aside a state-court decision
only if it is “an unreasonable application of . . . clearly established Fed-
eral law.” While the Ninth Circuit acknowledged that it must review
the evidence in the light most favorable to the prosecution, its recitation
of inconsistencies in the testimony shows it failed to do that. Although
the court’s Jackson analysis relied substantially upon the State’s post-
conviction concession that there was insufficient evidence to convict re-
spondent absent the DNA findings, the concession posited a situation in
which there was no DNA evidence at all, not one in which some testi-
mony regarding such evidence was called into question. Pp. 130-134.

2. Respondent’s claim that the admission of Romero’s inaccurate DNA
testimony denied him a fair trial under Manson v. Brathwaite, 432 U. S.
98, 114, is forfeited because he makes it for the first time in his brief on
the merits in this Court. Pp. 134-136.

525 F. 3d 787, reversed and remanded.

PER CURIAM.

In Jackson v. Virginia, 443 U. S. 307 (1979), we held that
a state prisoner is entitled to habeas corpus relief if a federal
judge finds that “upon the record evidence adduced at the
trial no rational trier of fact could have found proof of guilt
beyond a reasonable doubt.” Id., at 324. A Nevada jury
convicted respondent of rape; the evidence presented in-
cluded DNA evidence matching respondent’s DNA profile.
Nevertheless, relying upon a report prepared by a DNA ex-
pert over 11 years after the trial, the Federal District Court
applied the Jackson standard and granted the writ. A di-
vided Court of Appeals affirmed. Brown v. Farwell, 525
F. 3d 787 (CA9 2008). We granted certiorari to consider
whether those courts misapplied Jackson. Because the trial
record includes both the DNA evidence and other convincing
evidence of guilt, we conclude that they clearly did.
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I

Around 1 a.m. on January 29, 1994, 9-year-old Jane Doe
was brutally raped in the bedroom of her trailer. Respond-
ent Troy Brown was convicted of the crime. During and
since his trial, respondent has steadfastly maintained his in-
nocence.! He was, however, admittedly intoxicated when
the crime occurred, and after he awoke on the following
morning he told a friend “ ‘he wished that he could remember
what did go on or what went on.”” App. 309.

Troy and his brother Travis resided near Jane Doe in the
same trailer park. Their brother Trent and his wife Raquel
lived in the park as well, in a trailer across the street from
Jane Doe’s. Both Troy and Trent were acquainted with
Jane Doe’s family; Troy had visited Jane Doe’s trailer several
times. Jane did not know Travis. The evening of the at-
tack, Jane’s mother, Pam, took Jane to Raquel and Trent’s
trailer to babysit while the three adults went out for about
an hour. Raquel and Trent returned at about 7:30 p.m. and
took Jane home at about 9:30 p.m. Pam stayed out and
ended up drinking and playing pool with Troy at a nearby
bar called the Peacock Lounge. Troy knew that Jane and
her 4-year-old sister were home alone because he answered
the phone at the bar when Jane called for her mother earlier
that evening.

Troy consumed at least 10 shots of vodka followed by beer
chasers, and was so drunk that he vomited on himself while
he was walking home after leaving the Peacock at about
12:15 am. Jane called her mother to report the rape at ap-
proximately 1 am. Although it would have taken a sober
man less than 15 minutes to walk home, Troy did not arrive
at his trailer until about 1:30 am. He was wearing dark
jeans, a cowboy hat, a black satin jacket, and boots. Two

1 He denied involvement when a police officer claimed (wrongly) that the
police had found his fingerprints in Jane’s bedroom, and he even denied
involvement when the sentencing judge told him that acceptance of re-
sponsibility would garner him leniency.
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witnesses saw a man dressed in dark jeans, a cowboy hat,
and a black satin jacket stumbling in the road between the
two trailers shortly after 1 a.m.

The bedroom where the rape occurred was dark, and Jane
was unable to conclusively identify her assailant. When
asked whom he reminded her of, she mentioned both Troy
and his brother Trent. Several days after the rape, she
identified a man she saw on television (Troy) as her assailant
but then stated that the man who had sent flowers attacked
her. It was Trent and Raquel who had sent her flowers, not
Troy. She was unable to identify Troy as her assailant out
of a photo lineup, and she could not identify her assailant at
trial. The night of the rape, however, she said her attacker
was wearing dark jeans, a black jacket with a zipper, boots,
and a watch. She also vividly remembered that the man
“stunk real, real bad” of “cologne, or some beer or puke or
something.” Id., at 172-173.

Some evidence besides Jane’s inconsistent identification
did not inculpate Troy. Jane testified that she thought she
had bitten her assailant, but Troy did not have any bite
marks on his hands when examined by a police officer ap-
proximately four hours after the attack. Jane stated that
her assailant’s jacket had a zipper (Troy’s did not) and that
he wore a watch (Troy claimed he did not). Additionally,
there was conflicting testimony as to when Troy left the Pea-
cock and when Pam received Jane’s call reporting the rape.
The witnesses who saw a man stumbling between the two
trailers reported a bright green logo on the back of the
jacket, but Troy’s jacket had a yellow and orange logo. Fi-
nally, because Jane thought she had left a night light on when
she went to bed, the police suspected the assailant had
turned off the light. The only usable fingerprint taken from
the light did not match Troy’s, and the police did not find
Troy’s fingerprints in the trailer.

Other physical evidence, however, pointed to Troy. The
police recovered semen from Jane’s underwear and from the
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rape kit. The State’s expert, Renee Romero, tested the for-
mer and determined that the DNA matched Troy’s and that
the probability another person from the general population
would share the same DNA (the “random match probabil-
ity”) was only 1 in 3 million. Troy’s counsel did not call his
own DNA expert at trial, although he consulted with an ex-
pert in advance who found no problems with Romero’s test
procedures. At some time before sentencing, Troy’s family
had additional DNA testing done. That testing showed
semen taken from the rape kit matched Troy’s DNA, with a
random match probability of 1 in 10,000.

The jury found Troy guilty of sexual assault and sentenced
him to life with the possibility of parole after 10 years.2 On
direct appeal, the Nevada Supreme Court considered Troy’s
claim that his conviction was not supported by sufficient evi-
dence, analyzing “whether the jury, acting reasonably, could
have been convinced of [Troy’s] guilt beyond a reasonable
doubt.” Browmn v. Nevada, 113 Nev. 275, 285, 934 P. 2d 235,
241 (1997) (per curiam). The court rejected the claim, sum-
marizing the evidence of guilt as follows:

“Testimony indicated that Troy left the bar around 12:15
a.m., that Troy lived relatively close to the bar, and that
Troy lived very close to Jane Doe. Troy had enough

2Under Nevada law at the time of the trial, the jury, rather than the
judge, imposed the sentence for a sexual assault crime if it found the
assault resulted in substantial bodily harm. Nev. Rev. Stat. Ann.
§200.366(3) (Michie 1992). For an assault resulting in substantial bodily
harm, the jury had the option of sentencing Troy to life without the pos-
sibility of parole or to life with eligibility for parole after 10 years.
§200.366(2)(a). The jury elected the more lenient sentence. The judge
sentenced Troy to life with the possibility of parole after 10 years on a
second count of sexual assault, to run consecutively. The Nevada Su-
preme Court reversed Troy’s conviction for one count of child abuse on
double jeopardy grounds, and ordered resentencing on the second sexual
assault count. Brown v. Nevada, 113 Nev. 275, 934 P. 2d 235 (1997) (per
curiam). On resentencing, the judge imposed the same sentence as
before.
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time to get from the bar to Jane Doe’s house and to
assault Jane Doe before she made the telephone call to
her mother at approximately 1:00 a.m. While Jane Doe
could not identify her assailant, her description of his
clothing was similar to what Troy was wearing; she also
said that her assailant smelled like beer or vomit and
testimony indicated that Troy had been drinking beer
and had vomited several times that night. Further-
more, testimony indicated that Troy got home at approx-
imately 1:30 a.m., which gave him enough time to assault
Jane Doe. Additionally, [witnesses] testified that they
saw someone resembling Troy in a black jacket and
black hat stumbling in the road near Jane Doe’s house
at 1:05 am. Troy also washed his pants and shirt when
he got home, arguably to remove the blood evidence
from his clothes. Finally, the DNA evidence indicated
that semen collected from Jane Doe’s underwear
matched Troy’s and that only 1 in 3,000,000 other people
had matching DNA (the second DNA test indicated that
1 in 10,000 people had matching DNA).” [Ibid., 934
P. 2d, at 241-242.

Respondent also argued on appeal that the trial court erred
in failing to conduct a pretrial hearing to determine whether
the DNA evidence was reliable. The court found respond-
ent had not raised this issue in the trial court and concluded
there was no plain error in the trial court’s failure to conduct
a hearing. Id., at 284, 934 P. 2d, at 241.

In 2001, respondent sought state postconviction relief,
claiming, inter alia, that his trial counsel was constitution-
ally ineffective for failing to object to the admission of the
DNA evidence. He argued that there were a number of
foundational problems with the DNA evidence, and that if
trial counsel had objected, the evidence would have been ex-
cluded or at least its importance diminished. He noted that
because trial counsel “totally failed to challenge the DNA
evidence in the case,” counsel “failed to preserve valid issues
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for appeal.” App. 1101. The state postconviction court de-
nied relief, id., at 1489-1499, and the Nevada Supreme Court
affirmed, judgt. order reported at 119 Nev. 797, 130 P. 3d
673 (2003).

Respondent thereafter filed this federal habeas petition,
claiming there was insufficient evidence to conviet him on the
sexual assault charges and that the Nevada Supreme Court’s
rejection of his claim was both contrary to, and an unreason-
able application of, Jackson. He did not bring a typical
Jackson claim, however. Rather than argue that the total-
ity of the evidence admitted against him at trial was consti-
tutionally insufficient, he argued that some of the evidence
should be excluded from the Jackson analysis. In particu-
lar, he argued that Romero’s testimony related to the DNA
evidence was inaccurate and unreliable in two primary re-
spects: Romero mischaracterized the random match proba-
bility and misstated the probability of a DNA match among
his brothers. Absent that testimony, he contended, there
was insufficient evidence to convict him.

In support of his claim regarding the accuracy of Romero’s
testimony, respondent submitted a report prepared by Lau-
rence Mueller, a professor in ecology and evolutionary biol-
ogy (Mueller Report). The District Court supplemented
the record with the Mueller Report, even though it was not
presented to any state court, because “the thesis of the re-
port was argued during post-conviction.” Brown v. Far-
well, No. 3:03-cv-00712-PMP-VPC, 2006 WL 6181129, *5,
n. 2 (D Nev., Dec. 14, 2006).

Relying upon the Mueller Report, the District Court set
aside the “unreliable DNA testimony” and held that without
the DNA evidence “a reasonable doubt would exist in the
mind of any rational trier of fact.” Id., at *7. The court
granted respondent habeas relief on his Jackson claim.?

3The District Court also granted habeas relief on respondent’s claim
that he was denied effective assistance of counsel with respect to his attor-
ney’s handling of the DNA evidence and failure to adequately investigate
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The Ninth Circuit affirmed. 525 F. 3d 787. The court
held the Nevada Supreme Court had unreasonably applied
Jackson. 525 F. 3d, at 798; see 28 U. S. C. §2254(d)(1). The
Court of Appeals first reasoned “the admission of Romero’s
unreliable and misleading testimony violated Troy’s due
process rights,” so the District Court was correct to exclude
it. 525 F. 3d, at 797. It then “weighed the sufficiency of
the remaining evidence,” including the District Court’s “cat-
alogule] [of] the numerous inconsistencies that would raise a
reasonable doubt as to Troy’s guilt in the mind of any ra-
tional juror.” Ibid. In light of the “stark” conflicts in the
evidence and the State’s concession that there was insuffi-
cient evidence absent the DNA evidence, the court held it
was objectively unreasonable for the Nevada Supreme Court
to reject respondent’s insufficiency-of-the-evidence claim.
Id., at 798.

We granted certiorari, 5565 U. S. 1152 (2009), to consider
two questions: the proper standard of review for a Jackson
claim on federal habeas, and whether such a claim may rely
upon evidence outside the trial record that goes to the relia-
bility of trial evidence.

II

Respondent’s claim has now crystallized into a claim about
the import of two specific inaccuracies in the testimony re-
lated to the DNA evidence, as indicated by the Mueller Re-
port. The Mueller Report does not challenge Romero’s
qualifications as an expert or the validity of any of the tests
that she performed. Mueller instead contends that Romero
committed the so-called “prosecutor’s fallacy” and that she
underestimated the probability of a DNA match between re-
spondent and one of his brothers.

the victim’s stepfather as an alternative suspect. Brown v. Farwell,
No. 3:03-cv-00712-PMP-VPC, 2006 WL 6181129, *9-*10 (D Nev., Dec. 14,
2006). The Court of Appeals did not consider those claims on appeal, and
they are not now before us.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


128 McDANIEL ». BROWN

Per Curiam

The prosecutor’s fallacy is the assumption that the random
match probability is the same as the probability that the de-
fendant was not the source of the DNA sample. See Nat.
Research Council, Comm. on DNA Forensic Science, The
Evaluation of Forensic DNA Evidence 133 (1996) (“Let P
equal the probability of a match, given the evidence geno-
type. The fallacy is to say that P is also the probability that
the DNA at the crime scene came from someone other than
the defendant”). In other words, if a juror is told the proba-
bility a member of the general population would share the
same DNA is 1 in 10,000 (random match probability), and he
takes that to mean there is only a 1 in 10,000 chance that
someone other than the defendant is the source of the DNA
found at the crime scene (source probability), then he has
succumbed to the prosecutor’s fallacy. It is further error to
equate source probability with probability of guilt, unless
there is no explanation other than guilt for a person to be
the source of crime-scene DNA. This faulty reasoning may
result in an erroneous statement that, based on a random
match probability of 1 in 10,000, there is a 0.01% chance the
defendant is innocent or a 99.99% chance the defendant is
guilty.

The Mueller Report does not dispute Romero’s opinion
that only 1 in 3 million people would have the same DNA
profile as the rapist. Mueller correctly points out, however,
that some of Romero’s testimony—as well as the prosecutor’s
argument—suggested that the evidence also established that
there was only a 0.000033% chance that respondent was inno-
cent. The State concedes as much. Brief for Petitioners
54. For example, the prosecutor argued at closing the jury
could be “99.999967 percent sure” in this case. App. 730.
And when the prosecutor asked Romero, in a classic example
of erroneously equating source probability with random
match probability, whether “it [would] be fair to say . . . that
the chances that the DNA found in the panties—the semen
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in the panties—and the blood sample, the likelihood that it
is not Troy Brown would be .000033,” id., at 460, Romero
ultimately agreed that it was “not inaccurate” to state it that
way, id., at 461-462.

Looking at Romero’s testimony as a whole, though, she
also indicated that she was merely accepting the mathemati-
cal equivalence between 1 in 3 million and the percentage
figure. At the end of the colloquy about percentages, she
answered affirmatively the court’s question whether the per-
centage was “the same math just expressed differently.”
Id., at 462. She pointed out that the probability a brother
would match was greater than the random match probability,
which also indicated to the jury that the random match prob-
ability is not the same as the likelihood that someone other
than Troy was the source of the DNA.

The Mueller Report identifies a second error in Romero’s
testimony: her estimate of the probability that one or more
of Troy’s brothers’ DNA would match. Romero testified
there was a 1 in 6,500 (or 0.02%) probability that one brother
would share the same DNA with another. Id., at 469, 472.
When asked whether “that change[s] at all with two broth-
ers,” she answered no. Id., at 472. According to Mueller,
Romero’s analysis was misleading in two respects. First,
she used an assumption regarding the parents under which
siblings have the lowest chance of matching that is biologi-
cally possible, but even under this stingy assumption she re-
ported the chance of two brothers matching (1 in 6,500) as
much lower than it is (1 in 1,024 under her assumption).
Second, using the assumptions Mueller finds more appro-
priate, the probability of a single sibling matching respond-
ent is 1 in 263, the probability that among two brothers one
or more would match is 1 in 132, and among four brothers it
is 1in 66. Id., at 1583.

In sum, the two inaccuracies upon which this case turns
are testimony equating random match probability with
source probability, and an underestimate of the likelihood
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that one of Troy’s brothers would also match the DNA left
at the scene.
II1

Although we granted certiorari to review respondent’s
Jackson claim, the parties now agree that the Court of Ap-
peals’ resolution of his claim under Jackson was in error.
See Brief for Respondent 2-3; Reply Brief for Petitioners 1.
Indeed, respondent argues the Court of Appeals did not de-
cide his case under Jackson at all, but instead resolved the
question whether admission of Romero’s inaccurate testi-
mony rendered his trial fundamentally unfair and then ap-
plied Jackson to determine whether that error was harmless.

Although both petitioners and respondent are now aligned
on the same side of the questions presented for our review,
the case is not moot because “the parties continue to seek
different relief” from this Court. Pacific Bell Telephone Co.
v. linkLine Communications, Inc., 555 U. S. 438, 446 (2009).
Respondent primarily argues that we affirm on his proposed
alternative ground or remand to the Ninth Circuit for analy-
sis of his due process claim under the standard for harmless
error of Brecht v. Abrahamson, 507 U.S. 619 (1993). The
State, on the other hand, asks us to reverse. Respondent
and one amicus have also suggested that we dismiss the case
as improvidently granted, Brief for National Association of
Criminal Defense Lawyers as Amicus Curiae 27-28, but
we think prudential concerns favor our review of the Court
of Appeals’ application of Jackson. Cf. Pacific Bell, supra,
at 447.

Respondent no longer argues it was proper for the District
Court to admit the Mueller Report for the purpose of evalu-
ating his Jackson claim, Brief for Respondent 35, and con-
cedes the “purpose of a Jackson analysis is to determine
whether the jury acted in a rational manner in returning a
guilty verdict based on the evidence before it, not whether
improper evidence violated due process,” id., at 2. There
has been no suggestion that the evidence adduced at trial
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was insufficient to convict unless some of it was excluded.
Respondent’s concession thus disposes of his Jackson claim.
The concession is also clearly correct. An “appellate court’s
reversal for insufficiency of the evidence is in effect a deter-
mination that the government’s case against the defendant
was so lacking that the trial court should have entered a
judgment of acquittal.” Lockhart v. Nelson, 488 U. S. 33, 39
(1988). Because reversal for insufficiency of the evidence is
equivalent to a judgment of acquittal, such a reversal bars a
retrial. See Burks v. United States, 437 U. S. 1, 18 (1978).
To “make the analogy complete” between a reversal for in-
sufficiency of the evidence and the trial court’s granting
a judgment of acquittal, Lockhart, 488 U.S., at 42, “a
reviewing court must consider all of the evidence admitted
by the trial court,” regardless of whether that evidence was
admitted erroneously, id., at 41.

Respondent therefore correctly concedes that a reviewing
court must consider all of the evidence admitted at trial
when considering a Jackson claim. Even if we set that con-
cession aside, however, and assume that the Court of Ap-
peals could have considered the Mueller Report in the con-
text of a Jackson claim, the court made an egregious error
in concluding the Nevada Supreme Court’s rejection of re-
spondent’s insufficiency-of-the-evidence claim “involved an
unreasonable application of . . . clearly established Federal
law,” 28 U. S. C. §2254(d)(1).*

4The Court of Appeals also clearly erred in concluding the Nevada Su-
preme Court’s decision was “contrary to” Jackson. The Court of Appeals
held the Nevada Supreme Court’s decision was “contrary to” Jackson be-
cause the Nevada court stated a standard that turns on a “reasonable”
jury, not a “rational” one, and that assesses whether the jury could have
been convinced of a defendant’s guilt, rather than whether it could have
been convinced of each element of the crime. Brown v. Farwell, 525 F. 3d
787, 794-795 (CA9 2008). It is of little moment that the Nevada Supreme
Court analyzed whether a “reasonable” jury could be convinced of guilt
beyond a reasonable doubt, rather than asking whether a “rational” one
could be convinced of each element of guilt; a reasonable jury could hardly
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Even if the Court of Appeals could have considered it, the
Mueller Report provided no warrant for entirely excluding
the DNA evidence or Romero’s testimony from that court’s
consideration. The Report did not contest that the DNA
evidence matched Troy. That DNA evidence remains pow-
erful inculpatory evidence even though the State concedes
Romero overstated its probative value by failing to dispel
the prosecutor’s fallacy. And Mueller’s claim that Romero
used faulty assumptions and underestimated the probability
of a DNA match between brothers indicates that two experts
do not agree with one another, not that Romero’s estimates
were unreliable.®

Mueller’s opinion that “the chance that among four broth-
ers one or more would match is 1 in 66,” App. 1583, is sub-
stantially different from Romero’s estimate of a 1 in 6,500
chance that one brother would match. But even if Romero’s
estimate is wrong, our confidence in the jury verdict is not
undermined. First, the estimate that is more pertinent to
this case is 1 in 132—the probability of a match among two
brothers—because two of Troy’s four brothers lived in Utah.
Second, although Jane Doe mentioned Trent as her assailant,
and Travis lived in a nearby trailer, the evidence indicates
that both (unlike Troy) were sober and went to bed early on
the night of the crime. Even under Mueller’s odds, a ra-
tional jury could consider the DNA evidence to be powerful
evidence of guilt.

Furthermore, the Court of Appeals’ discussion of the non-
DNA evidence departed from the deferential review that
Jackson and §2254(d)(1) demand. A federal habeas court

be convinced of guilt unless it found each element satisfied beyond a rea-
sonable doubt.

5The State has called our attention to cases in which courts have criti-
cized opinions rendered by Professor Mueller in the past. See Brief for
Petitioners 53-54. We need not pass on the relative credibility of the
two experts because even assuming that Mueller’s estimate is correct,
respondent’s claim fails.
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can only set aside a state-court decision as “an unreason-
able application of . . . clearly established Federal law,”
§2254(d)(1), if the state court’s application of that law is “ob-
jectively unreasonable,” Williams v. Taylor, 529 U. S. 362,
409 (2000). And Jackson requires a reviewing court to re-
view the evidence “in the light most favorable to the prose-
cution.” 443 U.S., at 319. Expressed more fully, this
means a reviewing court “faced with a record of historical
facts that supports conflicting inferences must presume—
even if it does not affirmatively appear in the record—that
the trier of fact resolved any such conflicts in favor of the
prosecution, and must defer to that resolution.” Id., at 326;
see also Schlup v. Delo, 513 U. S. 298, 330 (1995) (“The Jack-
son standard . . . looks to whether there is sufficient evidence
which, if credited, could support the conviction”). The
Court of Appeals acknowledged that it must review the evi-
dence in the light most favorable to the prosecution, but the
court’s recitation of inconsistencies in the testimony shows it
failed to do that.

For example, the court highlights conflicting testimony re-
garding when Troy left the Peacock. 525 F. 3d, at 797. It
is true that if a juror were to accept the testimony of one
bartender that Troy left the bar at 1:30 a.m., then Troy
would have left the bar after the attack occurred. Yet the
jury could have credited a different bartender’s testimony
that Troy left the Peacock at around 12:15 a.m. Resolving
the conflict in favor of the prosecution, the jury must have
found that Troy left the bar in time to be the assailant. It
is undisputed that Troy washed his clothes immediately upon
returning home. The court notes this is “plausibly consist-
ent with him being the assailant” but also that he pro-
vided an alternative reason for washing his clothes. Ibid.
Viewed in the light most favorable to the prosecution, the
evidence supports an inference that Troy washed the clothes
immediately to clean blood from them.
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To be sure, the court’s Jackson analysis relied substan-
tially upon a concession made by the State in state postcon-
viction proceedings that “absent the DNA findings, there
was insufficient evidence to convict [Troy] of the crime.”
App. 1180. But that concession posited a situation in which
there was no DNA evidence at all,® not a situation in which
some pieces of testimony regarding the DNA evidence were
called into question. In sum, the Court of Appeals’ analysis
failed to preserve “the factfinder’s role as weigher of the
evidence” by reviewing “all of the evidence . . . in the light
most favorable to the prosecution,” Jackson, supra, at 319,
and it further erred in finding that the Nevada Supreme
Court’s resolution of the Jackson claim was objectively
unreasonable.

v

Resolution of the Jackson claim does not end our consider-
ation of this case because respondent asks us to affirm on an
alternative ground. He contends the two errors “in describ-
ing the statistical meaning” of the DNA evidence rendered
his trial fundamentally unfair and denied him due process of
law. Brief for Respondent 4. Because the Ninth Circuit
held that “the admission of Romero’s unreliable and mislead-
ing testimony violated [respondent’s] due process rights,”
525 F. 3d, at 797, and in respondent’s view merely applied
Jackson (erroneously) to determine whether that error was
harmless, he asks us to affirm the judgment below on the
basis of what he calls his “DNA due process” claim, Brief
for Respondent 35.

As respondent acknowledges, in order to prevail on this
claim, he would have to show that the state court’s adjudica-

5The concession was made in the context of proceedings in which re-
spondent argued that competent counsel would have objected to the
admissibility of the DNA evidence on a number of grounds—including
Romero’s qualifications, chain-of-custody problems, and failure to follow
the proper testing protocol—and might have successfully excluded the
DNA evidence altogether. See App. 1099-1100.
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tion of the claim was “contrary to, or involved an unreason-
able application of, clearly established Federal law.” 28
U.S. C. §2254(d)(1). The clearly established law he points
us to is Manson v. Brathwaite, 432 U. S. 98, 114 (1977), in
which we held that when the police have used a suggestive
eyewitness identification procedure, “reliability is the linch-
pin in determining” whether an eyewitness identification
may be admissible, with reliability determined according to
factors set out in Neil v. Biggers, 409 U. S. 188 (1972). Re-
spondent argues that the admission of the inaccurate DNA
testimony violated Brathwaite because the testimony was
“identification testimony,” 432 U. S., at 114, was “unnecessar-
ily suggestive,” id., at 113, and was unreliable.

Respondent has forfeited this claim, which he makes for
the very first time in his brief on the merits in this Court.
Respondent did not present his new “DNA due process”
claim in his federal habeas petition, but instead consistently
argued that Romero’s testimony should be excluded from the
Jackson analysis simply because it was “unreliable” and that
the due process violation occurred because the remaining ev-
idence was insufficient to convict. See App. to Pet. for Cert.
157a (“[Respondent] asserts . . . that the DNA evidence was
unreliable and should not have been admitted at his trial. If
so, then, . . . the state presented insufficient evidence at trial
to prove [respondent] guilty”). In the Ninth Circuit, too, re-
spondent presented only his Jackson claim,” and it is, at
the least, unclear whether respondent presented his newly

"The Court of Appeals did reason that Romero’s testimony must be
excluded from the Jackson analysis on due process grounds. 525 F. 3d,
at 797. But that decision was inextricably intertwined with the claim
respondent did make in his federal habeas petition under Jackson. It is
clear the Ninth Circuit was never asked to consider—and did not pass
upon—the question whether the Nevada Supreme Court entered a deci-
sion on direct appeal that was contrary to or an unreasonable application
of Manson v. Brathwaite, 432 U. S. 98 (1977), or any other clearly estab-
lished law regarding due process other than Jackson.
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minted due process claim in the state courts.® Recognizing
that his Jackson claim cannot prevail, respondent tries to
rewrite his federal habeas petition. His attempt comes too
late, however, and he cannot now start over.

* * *

We have stated before that “DNA testing can provide
powerful new evidence unlike anything known before.”
District Attorney’s Office for Third Judicial Dist. v. Os-
borne, 557 U.S. 52, 62 (2009). Given the persuasiveness
of such evidence in the eyes of the jury, it is important that
it be presented in a fair and reliable manner. The State ac-
knowledges that Romero committed the prosecutor’s fallacy,
Brief for Petitioners 54, and the Mueller Report suggests
that Romero’s testimony may have been inaccurate regard-
ing the likelihood of a match with one of respondent’s broth-
ers. Regardless, ample DNA and non-DNA evidence in the
record adduced at trial supported the jury’s guilty verdict
under Jackson, and we reject respondent’s last minute at-
tempt to recast his claim under Brathwaite. The Court of
Appeals did not consider, however, the ineffective-assistance
claims on which the District Court also granted respondent
habeas relief. Accordingly, the judgment of the Court of
Appeals is reversed, and the case is remanded for further
proceedings consistent with this opinion.

It is so ordered.

8The State contends the claim is either not exhausted or procedurally
defaulted. The State has objected from the beginning that respondent
did not raise a due process claim regarding the reliability of the DNA
evidence in state court. See App. to Pet. for Cert. 182a-183a. Respond-
ent consistently answered the State’s exhaustion objection by arguing he
presented his Jackson claim in the Nevada Supreme Court. See App.
1521-1526. The Ninth Circuit held respondent exhausted his insuffi-
ciency claim. 525 F. 3d, at 793. The court had no occasion to consider
whether respondent exhausted any due process claim other than his Jack-
son claim.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


Cite as: 5568 U. S. 120 (2010) 137

THOMAS, J., concurring

JUSTICE THOMAS, with whom JUSTICE SCALIA joins,
concurring.

I join the per curiam because it correctly holds that the
Ninth Circuit erred in departing from Jackson’s mandate
that a federal habeas court confine its sufficiency-of-the-
evidence analysis to “the evidence adduced at trial” and, spe-
cifically, to “‘all of the evidence admitted by the trial court.””
Ante, at 130, 131 (quoting Lockhart v. Nelson, 488 U. S. 33,
41 (1988)); see Jackson v. Virginia, 443 U.S. 307 (1979).
I write separately because I disagree with the Court’s deci-
sion to complicate its analysis with an extensive discussion of
the Mueller Report. See ante, at 127-132. Defense counsel
commissioned that report 11 years after respondent’s trial.
See ante, at 121. Accordingly, the report’s attacks on the
State’s DNA testimony were not part of the trial evidence
and have no place in the Jackson inquiry. See Jackson,
supra, at 318; Lockhart, supra, at 40-42. That is all we
need or should say about the report in deciding this case.

The Court’s opinion demonstrates as much. The Court’s
lengthy discussion of the Mueller Report, see ante, at 127-
130, is merely a predicate to asserting that “even if” the
Court of Appeals could have considered the report in its
Jackson analysis, the report “provided no warrant for en-
tirely excluding the DNA evidence or Romero’s testimony
from that court’s consideration” because the report “did not
contest that the DNA evidence matched Troy” or otherwise
show that the State’s DNA estimates were “unreliable,”
ante, at 132. Based on these observations, the Court con-
cludes that the Mueller Report did not undermine the State’s
DNA tests as “powerful inculpatory evidence.” Ibid. That
is true, but even if the report had completely undermined
the DNA evidence—which the Ninth Circuit may have mis-
takenly believed it did, see Brown v. Farwell, 525 F. 3d 787,
795-796 (2008)—the panel still would have erred in consider-
ing the report to resolve respondent’s Jackson claim. The
reason, as the Court reaffirms, is that Jackson claims must
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be decided solely on the evidence adduced at trial. See ante,
at 131. Accordingly, the Court need not correct any errone-
ous impressions the Ninth Circuit may have had concerning
the report’s impact on the State’s DNA evidence to resolve
respondent’s Jackson claim.* Because that is the only claim
properly before us, I do not join the Court’s dicta about how
the Mueller Report’s findings could affect a constitutional
analysis to which we have long held such post-trial evidence
does not apply. See Jackson, supra, at 318.

*Correcting the Ninth Circuit’s apparent misconception of the effects of
the Mueller Report is the only plausible reason for the Court’s decision to
explain that the report would not have undermined the State’s DNA re-
sults “even if” the Court of Appeals could have considered it in resolving
respondent’s Jackson claim. Ante, at 131-132. That discussion cannot
properly be read to suggest either that there are circumstances in which
post-trial evidence would “warrant” excluding DNA trial evidence from a
Jackson analysis, ante, at 132, or that courts applying Jackson may con-
sider post-trial evidence for any other purpose. Both points are squarely
foreclosed by the precedents on which the Court relies in reversing the
Ninth Circuit’s judgment. See ante, at 121 (citing Jackson v. Virginia,
443 U. S. 307, 324 (1979)); ante, at 131 (citing Lockhart v. Nelson, 488 U. S.
33, 39 (1988)), respectively.
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SMITH, WARDEN v. SPISAK

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 08-724. Argued October 13, 2009—Decided January 12, 2010

After the Ohio courts sentenced respondent Spisak to death and denied
his claims on direct appeal and collateral review, he filed a federal ha-
beas petition claiming that, at his trial’s penalty phase, (1) the instruc-
tions and verdict forms unconstitutionally required the jury to consider
in mitigation only those factors that it unanimously found to be miti-
gating, see Mills v. Maryland, 486 U. S. 367, and (2) his counsel’s inade-
quate closing argument deprived him of effective assistance of counsel,
see Strickland v. Washington, 466 U. S. 668. The District Court denied
the petition, but the Sixth Circuit accepted both arguments and or-
dered relief.

Held:

1. Because the state court’s upholding of the mitigation jury instruc-
tions and forms was not “contrary to, or . . . an unreasonable application
of, clearly established Federal law, as determined by [this] Court,” 28
U. S. C. §2254(d)(1), the Sixth Circuit was barred from reaching a con-
trary decision. The Court of Appeals erred in holding that the instruc-
tions and forms contravened Mills, in which this Court held that the
jury instructions and verdict forms at issue violated the Constitution
because, read naturally, they told the jury that it could not find a partic-
ular circumstance to be mitigating unless all 12 jurors agreed that the
mitigating circumstance had been proved to exist, 486 U. S., at 380-381,
384. Even assuming that Mills sets forth the pertinent “clearly estab-
lished Federal law” for reviewing the state-court decision in this case,
the instructions and forms used here differ significantly from those in
Mills: They made clear that, to recommend a death sentence, the jury
had to find unanimously that each of the aggravating factors outweighed
any mitigating circumstances, but they did not say that the jury had to
determine the existence of each individual mitigating factor unani-
mously. Nor did they say anything about how—or even whether—the
jury should make individual determinations that each particular mitigat-
ing circumstance existed. They focused only on the overall question of
balancing the aggravating and mitigating factors, and they repeatedly
told the jury to consider all relevant evidence. Thus, the instructions
and verdict forms did not clearly bring about, either through what they
said or what they implied, the constitutional error in the Mzills instruc-
tions. Pp. 143-149.
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2. Similarly, the state-court decision rejecting Spisak’s ineffective-
assistance-of-counsel claim was not “contrary to, or . . . an unreasonable
application” of, the law “clearly established” in Strickland. §2254(d)(1).
To prevail on this claim, Spisak must show, inter alia, that there is
a “reasonable probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.” Strickland,
supra, at 694. Even assuming that the closing argument was inade-
quate in the respects claimed by Spisak, this Court finds no “reasonable
probability” that a better closing argument without these defects would
have made a significant difference. Any different, more adequate clos-
ing argument would have taken place in the following context: Spisak’s
defense at the trial’s guilt phase consisted of an effort by counsel to
show that Spisak was not guilty by reason of insanity. Counsel, appar-
ently hoping to demonstrate Spisak’s mentally defective condition,
called him to the stand, where he freely admitted committing three mur-
ders and two other shootings and repeatedly expressed an intention
to commit further murders if given the opportunity. In light of this
background and for the following reasons, the assumed closing argument
deficiencies do not raise the requisite reasonable probability of a differ-
ent result but for the deficient closing. First, since the sentencing
phase took place immediately after the guilt phase, the jurors had fresh
in their minds the government’s extensive and graphic evidence regard-
ing the Kkillings, Spisak’s boastful and unrepentant confessions, and his
threats to commit further violent acts. Second, although counsel did
not summarize the mitigating evidence in great detail, he did refer to
it, and the defense experts’ more detailed testimony regarding Spisak’s
mental illness was also fresh in the jurors’ minds. Third, Spisak does
not describe what other mitigating factors counsel might have men-
tioned; all those he proposes essentially consist of aspects of the “mental
defect” factor that the defense experts described. Finally, in light of
counsel’s several appeals to the jurors’ sense of humanity, it is unlikely
that a more explicit or elaborate appeal for mercy could have changed
the result, either alone or together with the foregoing circumstances.
The Court need not reach Spisak’s claim that §2254(d)(1) does not apply
to his claim, because it would reach the same conclusion even on de novo
review. Pp. 149-156.

512 F. 3d 852, reversed.

BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and SCALIA, KENNEDY, THOMAS, GINSBURG, ALITO, and SOTOMAYOR, JJ.,
joined, and in which STEVENS, J., joined as to Part III. STEVENS, J., filed
an opinion concurring in part and concurring in the judgment, post, p. 156.
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Richard Cordray, Attorney General of Ohio, argued the
cause for petitioner. With him on the briefs were Benjamin
C. Mizer, Solicitor General, Alexandra T. Schimmer, Chief
Deputy Solicitor General, and Kimberly A. Olson and David
M. Lieberman, Deputy Solicitors.

Michael J. Benza, by appointment of the Court, 557 U. S.
965, argued the cause for respondent. With him on the brief
was Alan Rossman.*

JUSTICE BREYER delivered the opinion of the Court.

Frank G. Spisak, Jr., the respondent, was convicted in an
Ohio trial court of three murders and two attempted mur-
ders. He was sentenced to death. He filed a habeas corpus
petition in federal court, claiming that constitutional errors
occurred at his trial. First, Spisak claimed that the jury
instructions at the penalty phase unconstitutionally required
the jury to consider in mitigation only those factors that
the jury wunanimously found to be mitigating. See Mills
v. Maryland, 486 U. S. 367 (1988). Second, Spisak claimed
that he suffered significant harm as a result of his coun-
sel’s inadequate closing argument at the penalty phase of the
proceeding. See Strickland v. Washington, 466 U.S. 668
(1984). The Federal Court of Appeals accepted these argu-

*A brief of amici curiae urging reversal was filed for the Common-
wealth of Pennsylvania et al. by Thomas W. Corbett, Jr., Attorney General
of Pennsylvania, and Amy Zapp, Chief Deputy Attorney General, by Rich-
ard S. Gebelein, Chief Deputy Attorney General of Delaware, and by the
Attorneys General for their respective States as follows: Troy King of
Alabama, Terry Goddard of Arizona, Edmund G. Brown, Jr., of California,
John Suthers of Colorado, Lawrence G. Wasden of Idaho, Lisa Madigan
of Illinois, Steve Six of Kansas, Jack Conway of Kentucky, Steve Bullock
of Montana, Catherine Cortez Masto of Nevada, W. A. Drew Edmondson
of Oklahoma, Henry D. McMaster of South Carolina, Lawrence E. Long of
South Dakota, Greg Abbott of Texas, Mark L. Shurtleff of Utah, William
C. Mims of Virginia, and Bruce A. Salzburg of Wyoming.

Roy T. Englert, Jr., filed a brief for Steven Lubet et al. as amici curiae.
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ments and ordered habeas relief. We now reverse the Court
of Appeals.
I

In 1983, an Ohio jury convicted Spisak of three murders
and two attempted murders at Cleveland State University
in 1982. The jury recommended, and the judge imposed, a
death sentence. The Ohio courts denied Spisak’s claims,
both on direct appeal and on collateral review. State v.
Spisak, 36 Ohio St. 3d 80, 521 N. E. 2d 800 (1988) (per cu-
riam); State v. Spisak, No. 67229, 1995 WL 229108 (Ohio
App., 8th Dist., Cuyahoga Cty., Apr. 13, 1995); State v.
Spisak, 73 Ohio St. 3d 151, 6562 N. E. 2d 719 (1995) (per
curiam,).

Spisak then sought a federal writ of habeas corpus.
Among other claims, he argued that the sentencing phase of
his trial violated the U. S. Constitution for the two reasons
we consider here. The District Court denied his petition.
Spisak v. Coyle, Case No. 1:95CV2675 (ND Ohio, Apr. 18,
2003), App. to Pet. for Cert. 95a. But the Court of Appeals
accepted Spisak’s two claims, namely, his mitigation instruec-
tion claim and his ineffective-assistance-of-counsel claim.
Spisak v. Mitchell, 465 F. 3d 684, 703-706, 708-711 (CA6
2006). The Court of Appeals consequently ordered the Dis-
trict Court to issue a conditional writ of habeas corpus for-
bidding Spisak’s execution. Id., at 715-716.

The State of Ohio then sought certiorari in this Court.
We granted the petition and vacated the Court of Appeals’
judgment. Hudson v. Spisak, 552 U. S. 945 (2007). We re-
manded the case for further consideration in light of two re-
cent cases in which this Court had held that lower federal
courts had not properly taken account of the deference fed-
eral law grants state-court determinations on federal habeas
review. Ibid.; see 28 U. S. C. §2254(d); Carey v. Musladin,
549 U.S. 70 (2006); Schriro v. Landrigan, 550 U.S. 465
(2007). On remand, the Sixth Circuit reinstated its earlier
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opinion. Spisak v. Hudson, 512 F. 3d 852, 853—-854 (2008).
The State again sought certiorari. We again granted the
petition. And we now reverse.

II

Spisak’s first claim concerns the instructions and verdict
forms that the jury received at the sentencing phase of his
trial. The Court of Appeals held the sentencing instruc-
tions unconstitutional because, in its view, the instructions,
taken together with the forms, “require[d]” juror “unanimity
as to the presence of a mitigating factor”—contrary to this
Court’s holding in Mills v. Maryland, supra. 465 F. 3d, at
708. Since the parties do not dispute that the Ohio courts
“adjudicated” this claim, 1. e., they considered and rejected it
“on the merits,” the law permits a federal court to reach a
contrary decision only if the state-court decision “was con-
trary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme
Court of the United States.” 28 U.S.C. §2254(d)(1). Un-
like the Court of Appeals, we conclude that Spisak’s claim
does not satisfy this standard.

The parties, like the Court of Appeals, assume that Mills
sets forth the pertinent “clearly established Federal law.”
While recognizing some uncertainty as to whether Mills was
“clearly established Federal law” for the purpose of review-
ing the Ohio Supreme Court’s opinion, we shall assume the
same. Compare Williams v. Taylor, 529 U.S. 362, 390
(2000) (STEVENS, J., for the Court) (applicable date for pur-
poses of determining whether “Federal law” is “established”
is when the “state-court conviction became final”), with id.,
at 412 (O’Connor, J., for the Court) (applicable date is “the
time of the relevant state-court decision”); see State v.
Spisak, 36 Ohio St. 3d 80, 521 N. E. 2d 800 (decided Apr. 13,
1988), cert. denied, 489 U.S. 1071 (decided Mar. 6, 1989);
Mills v. Maryland, supra (decided June 6, 1988).
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The rule the Court set forth in Mills is based on two well-
established principles. First, the Constitution forbids impo-
sition of the death penalty if the sentencing judge or jury is
“““precluded from considering, as a mitigating factor, any
aspect of a defendant’s character or record and any of the
circumstances of the offense that the defendant proffers as a
basis for a sentence less than death.”’” 486 U.S., at 374
(quoting Eddings v. Oklahoma, 455 U. S. 104, 110 (1982), in
turn quoting Lockett v. Ohio, 438 U. S. 586, 604 (1978) (plural-
ity opinion)). Second, the sentencing judge or jury “‘may
not refuse to consider or be precluded from considering “any
relevant mitigating evidence.”’” Mills, 486 U. S., at 374-
375 (quoting Skipper v. South Carolina, 476 U. S. 1, 4 (1986),
in turn quoting Eddings, supra, at 114).

Applying these principles, the Court held that the jury
instructions and verdict forms at issue in the case violated
the Constitution because, read naturally, they told the jury
that it could not find a particular circumstance to be mitigat-
ing unless all 12 jurors agreed that the mitigating circum-
stance had been proved to exist. Mills, 486 U. S., at 380-
381, 384. If, for example, the defense presents evidence of
three potentially mitigating considerations, some jurors may
believe that only the first is mitigating, some only the second,
and some only the third. But if even one of the jurors be-
lieves that one of the three mitigating considerations exists,
but that he is barred from considering it because the other
jurors disagree, the Court held, the Constitution forbids im-
position of the death penalty. See id., at 380, 384; see also
McKoy v. North Carolina, 494 U.S. 433, 442-443 (1990)
(“M7lls requires that each juror be permitted to consider and

give effect to . . . all mitigating evidence in deciding . . .
whether aggravating circumstances outweigh mitigating
circumstances . . . ”). Because the instructions in Mills

would have led a reasonable juror to believe the contrary,
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the Court held that the sentencing proceeding violated the
Constitution. 486 U. S., at 374-375.

B

In evaluating the Court of Appeals’ determination here,
we have examined the jury instructions and verdict forms at
issue in Mills and compared them with those used in the
present case. In the Mills sentencing phase, the trial judge
instructed the jury to fill out a verdict form that had three
distinct parts. Section I set forth a list of 10 specific aggra-
vating circumstances next to which were spaces where the
jury was to mark “yes” or “no.” Just above the list, the
form said:

“Based upon the evidence we unanimously find that
each of the following aggravating circumstances which
is marked ‘yes’ has been proven . . . and each aggravat-
ing circumstance which is marked ‘no’ has not been
proven....” Id., at 384-385 (emphasis added; internal
quotation marks omitted).

Section II set forth a list of eight potentially mitigating cir-
cumstances (seven specific circumstances and the eighth des-
ignated as “other”) next to which were spaces where the
jury was to mark “yes” or “no.” Just above the list the
form said:

“Based upon the evidence we unanimously find that
each of the following mitigating circumstances which
is marked ‘yes’ has been proven to exist . . . and each
mitigating circumstance marked ‘no’ has not been
proven....” Id., at 387 (emphasis added; internal quo-
tation marks omitted).

Section IIT set forth the overall balancing question, along
with spaces for the jury to mark “yes” or “no.” It said:

“Based on the evidence we unanimously find that it
has been proven . . . that the mitigating circumstances
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marked ‘yes’ in Section II outweigh the aggravating cir-
cumstances marked ‘yes’ in Section I.” Id., at 388—-389
(emphasis added; internal quotation marks omitted).

Explaining the forms, the judge instructed the jury with
an example. He told the jury that it should mark “‘yes’” on
the jury form if it “‘unanimously’” concluded that an aggra-
vating circumstance had been proved. Id., at 378. Oth-
erwise, he said, “‘of course you must answer no.”” Ibid.
(emphasis deleted). These instructions, together with the
forms, told the jury to mark “yes” on Section II’s list of miti-
gating factors only if the jury unanimously concluded that
the particular mitigating factor had been proved, and to con-
sider in its weighing analysis in Section III only those miti-
gating factors marked “yes” in Section II. Thus, as this
Court found, the jury was instructed that it could consider
in the ultimate weighing of the aggravating and mitigating
evidence only the mitigating factors that the jury had unani-
mously found to exist. See id., at 380-38]1.

The instructions and jury forms in this case differ signifi-
cantly from those in Mills. The trial judge instructed the
jury that the aggravating factors it would consider were
the specifications that the jury had found proved beyond a
reasonable doubt at the guilt phase of the trial—essentially,
that each murder was committed in a course of conduct in-
cluding the other crimes, and, for two of the murders, that
the murder was committed with the intent to evade appre-
hension or punishment for another offense. 8 Tr. 2967-2972
(July 19, 1983).

He then explained the concept of a “mitigating factor.”
After doing so, he listed examples, including that “the de-
fendant because of a mental disease or defect . . . lacked
substantial capacity to appreciate the criminality of his con-
duct or to conform his conduct to the requirements of the
law.” Id., at 2972-2973. The court also told the jury that
it could take account of “any other” mitigating consideration
it found “relevant to the issue of whether the defendant
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should be sentenced to death.” Id., at 2973. And he in-
structed the jury that the State bore the burden of proving
beyond a reasonable doubt that the aggravating circum-
stances outweighed the mitigating factors. Id., at 2965.
With respect to “the procedure” by which the jury should
reach its verdict, the judge told the jury only the following:

“[Ylou, the trial jury, must consider all of the relevant
evidence raised at trial, the evidence and testimony re-
ceived in this hearing and the arguments of counsel.
From this you must determine whether, beyond a rea-
sonable doubt, the aggravating circumstances, which
[Spisak] has been found guilty of committing in the sep-
arate counts are sufficient to outweigh the mitigating
factors present in this case.

“If all twelve members of the jury find by proof be-
yond a reasonable doubt that the aggravating circum-
stance in each separate count outweighs the mitigating
factors, then you must return that finding to the Court.

“On the other hand, if after considering all of the rele-
vant evidence raised at trial, the evidence and the testi-
mony received at this hearing and the arguments of
counsel, you find that the State failed to prove beyond
a reasonable doubt that the aggravating circumstances
which [Spisak] has been found guilty of committing in
the separate counts outweigh the mitigating factors, you
will then proceed to determine which of two possible life
imprisonment sentences to recommend to the Court.”
Id., at 2973-2975.

The judge gave the jury two verdict forms for each aggra-
vating factor. The first of the two forms said:

“‘We the jury in this case . .. do find beyond a reason-
able doubt that the aggravating circumstance . . . was
sufficient to outweigh the mitigating factors present in
this case.
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“‘We the jury recommend that the sentence of death be

imposed . ...”” Id., at 2975-2976.

The other verdict form read:
“‘We the jury .. . do find that the aggravating cir-
cumstances . . . are not sufficient to outweigh the miti-
gation factors present in this case.
“‘We the jury recommend that the defendant . . . be
sentenced to life imprisonment . ...”” Id., at 2976.

The instructions and forms made clear that, to recommend
a death sentence, the jury had to find, unanimously and be-
yond a reasonable doubt, that each of the aggravating factors
outweighed any mitigating circumstances. But the instrue-
tions did not say that the jury must determine the existence
of each individual mitigating factor unanimously. Neither
the instructions nor the forms said anything about how—or
even whether—the jury should make individual determina-
tions that each particular mitigating circumstance existed.
They focused only on the overall balancing question. And
the instructions repeatedly told the jury to “conside[r] all
of the relevant evidence.” Id., at 2974. In our view the
instructions and verdict forms did not clearly bring about,
either through what they said or what they implied, the cir-
cumstance that Mills found critical, namely,

“a substantial possibility that reasonable jurors, upon
receiving the judge’s instructions in this case, and in at-
tempting to complete the verdict form as instructed,
well may have thought they were precluded from consid-
ering any mitigating evidence unless all 12 jurors agreed
on the existence of a particular such circumstance.”
486 U. S., at 384.

We consequently conclude that the state court’s decision up-
holding these forms and instructions was not “contrary to,
or...an unreasonable application of, clearly established Fed-
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eral law, as determined by the Supreme Court of the United
States” in Mills. 28 U.S. C. §2254(d)(1).

We add that the Court of Appeals found the jury instrue-
tions unconstitutional for an additional reason, that the in-
structions “require[d] the jury to unanimously reject a death
sentence before considering other sentencing alternatives.”
465 F. 3d, at 709 (citing Mapes v. Coyle, 171 F. 3d 408, 416-
417 (CA6 1999)). We have not, however, previously held
jury instructions unconstitutional for this reason. Mills
says nothing about the matter. Neither the parties nor the
courts below referred to Beck v. Alabama, 447 U.S. 625
(1980), or identified any other precedent from this Court set-
ting forth this rule. Cf. Jones v. United States, 527 U. S.
373, 379-384 (1999) (rejecting an arguably analogous claim).
But see post, at 158-160 (STEVENS, J., concurring in part and
concurring in judgment). Whatever the legal merits of the
rule or the underlying verdict forms in this case were we
to consider them on direct appeal, the jury instructions at
Spisak’s trial were not contrary to “clearly established Fed-
eral law.” 28 U. S. C. §2254(d)(1).

III

Spisak’s second claim is that his counsel’s closing argument
at the sentencing phase of his trial was so inadequate as
to violate the Sixth Amendment. To prevail, Spisak must
show both that “counsel’s representation fell below an objec-
tive standard of reasonableness,” Strickland, 466 U. S., at
688, and that there is a “reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding
would have been different,” id., at 694.

The Ohio Supreme Court held that Spisak’s claim was “not
well-taken on the basis of our review of the record.” State
v. Spisak, 36 Ohio St. 3d, at 82, 521 N. E. 2d, at 802 (citing,
mter alia, Strickland, supra). The District Court con-
cluded that counsel did a constitutionally adequate job and
that “[t]here simply is not a reasonable probability that, ab-
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sent counsel’s alleged errors, the jury would have concluded
that the balance of aggravating and mitigating circumstances
did not warrant death.” Spisak v. Coyle, Case No.
1:95CV2675 (ND Ohio, Apr. 18, 2003), App. to Pet. for Cert.
204a. The Court of Appeals, however, reached a contrary
conclusion. It held that counsel’s closing argument, meas-
ured by “‘an objective standard of reasonableness,”” was
inadequate, and it asserted that “a reasonable probability
exists” that adequate representation would have led to a
different result. Spisak v. Mitchell, 465 F. 3d, at 703, 706
(quoting Strickland, supra, at 688). Responding to the
State’s petition for certiorari, we agreed to review the Court
of Appeals’ terse finding of a “reasonable probability” that a
more adequate argument would have changed a juror’s vote.

In his closing argument at the penalty phase, Spisak’s
counsel described Spisak’s killings in some detail. He ac-
knowledged that Spisak’s admiration for Hitler inspired his
crimes. He portrayed Spisak as “sick,” “twisted,” and “de-
mented.” 8 Tr. 2896 (July 19, 1983). And he said that
Spisak was “never going to be any different.” Ibid. He
then pointed out that all the experts had testified that Spisak
suffered from some degree of mental illness. And, after a
fairly lengthy and rambling disquisition about his own deci-
sions about calling expert witnesses and preparing them,
counsel argued that, even if Spisak was not legally insane so
as to warrant a verdict of not guilty by reason of insanity,
he nonetheless was sufficiently mentally ill to lessen his cul-
pability to the point where he should not be executed.
Counsel also told the jury that, when weighing Spisak’s men-
tal illness against the “substantial” aggravating factors pres-
ent in the case, id., at 2924, the jurors should draw on their
own sense of “pride” for living in “a humane society” made
up of “a humane people,” id., at 2897-2900, 2926-2928. That
humanity, he said, required the jury to weigh the evidence
“fairly” and to be “loyal to that oath” the jurors had taken
to uphold the law. Id., at 2926.
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Spisak and his supporting amici say that this argument
was constitutionally inadequate because: (1) It overly empha-
sized the gruesome nature of the Kkillings; (2) it overly em-
phasized Spisak’s threats to continue his crimes; (3) it under-
stated the facts upon which the experts based their mental
illness conclusions; (4) it said little or nothing about any other
possible mitigating circumstance; and (5) it made no explicit
request that the jury return a verdict against death.

We assume for present purposes that Spisak is correct
that the closing argument was inadequate. We nevertheless
find no “reasonable probability” that a better closing argu-
ment without these defects would have made a significant
difference.

Any different, more adequate closing argument would
have taken place in the following context: Spisak admitted
that he had committed three murders and two other shoot-
ings. Spisak’s defense at the guilt phase of the trial con-
sisted of an effort by counsel to show that Spisak was not
guilty by reason of insanity. And counsel, apparently hop-
ing to demonstrate Spisak’s mentally defective condition,
called him to the stand.

Spisak testified that he had shot and killed Horace Ricker-
son, Timothy Sheehan, and Brian Warford. He also ad-
mitted that he had shot and tried to kill John Hardaway, and
shot at Coletta Dartt. He committed these crimes, he said,
because he was a follower of Adolf Hitler, who was Spisak’s
“spiritual leader” in a “war” for “survival” of “the Aryan
people.” 4 id., at 1343-1344, 1396 (July 5, 1983). He said
that he had purchased guns and stockpiled ammunition to
further this war. Id., at 1406-1408. And he had hoped to
“create terror” at Cleveland State University, because it was
“one of the prime targets” where the “Jews and the
system . . . are brainwashing the youth.” Id., at 1426-1428.

Spisak then said that in February 1982 he had shot Ricker-
son, who was black, because Rickerson had made a sexual
advance on Spisak in a university bathroom. He expressed
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satisfaction at having “eliminated that particular threat . . .
to me and to the white race.” 5 id., at 1511 (July 7, 1983).
In June he saw a stranger, John Hardaway, on a train plat-
form and shot him seven times because he had been looking
for a black person to kill as “blood atonement” for a recent
crime against two white women. 4 id., at 1416 (July 5,
1983). He added that he felt “good” after shooting Harda-
way because he had “accomplished something,” but later felt
“[klind of bad” when he learned that Hardaway had sur-
vived. Id., at 1424-1425. In August 1982, Spisak shot at
Coletta Dartt because, he said, he heard her “making some
derisive remarks about us,” meaning the Nazi Party. Id., at
1432-1435. Later that August, he shot and killed Timothy
Sheehan because he “thought he was one of those Jewish
professors . . . that liked to hang around in the men’s room
and seduce and pervert and subvert the young people that
go there.” 5 1d., at 1465-1466 (July 7, 1983). Spisak added
that he was “sorry about that” murder because he later
learned Sheehan “wasn’t Jewish like I thought he was.”
Ibid. And three days later, while on a “search and destroy
mission,” he shot and killed Brian Warford, a young black
man who “looked like he was almost asleep” in a bus shelter,
to fulfill his “duty” to “inflict the maximum amount of casual-
ties on the enemies.” Id., at 1454-1455, 1478.

Spisak also testified that he would continue to commit sim-
ilar crimes if he had the chance. He said about Warford’s
murder that he “didn’t want to get caught that time because
I wanted to be able to do it again and again and again and
again.” Id., at 1699 (July 8, 1983). In a letter written to a
friend, he called the murders of Rickerson and Warford “the
finest thing I ever did in my whole life” and expressed a wish
that he “had a human submachine gun right now so I could
exterminate” black men “and watch them scream and twitch
in agony.” Id., at 1724-1725. And he testified that, if he
still had his guns, he would escape from jail, “go out and
continue the war I started,” and “continue to inflict the maxi-
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mum amount of damage on the enemies as I am able to do.”
Id., at 1780-1781.

The State replied by attempting to show that Spisak was
lying in his testimony about the Nazi-related motives for
these crimes. The State contended instead that the shoot-
ings were motivated by less unusual purposes, such as rob-
bery. See id., at 1680, 1816-1818.

The defense effort to show that Spisak was not guilty by
reason of insanity foundered when the trial judge refused
to instruct the jury to consider that question and excluded
expert testimony regarding Spisak’s mental state. The de-
fense’s expert witness, Dr. Oscar Markey, had written a
report diagnosing Spisak as suffering from a “schizotypal
personality disorder” and an “atypical psychotic disorder,”
and as, at times, “unable to control his impulses to assault.”
6 id., at 1882-1883, 1992 (July 11, 1983). His testimony was
somewhat more ambiguous during a voir dire, however. On
cross-examination, he conceded that he could not say Spisak
failed Ohio’s sanity standard at the time of the murders.
After Markey made the same concession before the jury, the
court granted the prosecution’s renewed motion to exclude
Markey’s testimony and instructed the jury to disregard the
testimony that it heard. And the court excluded the de-
fense’s proffered reports from other psychologists and psy-
chiatrists who examined Spisak, because none of the reports
said that Spisak met the Ohio insanity standard at the time
of the crimes. Id., at 1898-1899, 1911-1912, 1995; id., at
2017, 2022 (July 12, 1983).

During the sentencing phase of the proceedings, defense
counsel called three expert witnesses, all of whom testified
that Spisak suffered from some degree of mental illness.
Dr. Sandra McPherson, a clinical psychologist, said that
Spisak suffered from schizotypal and borderline personality
disorders characterized by bizarre and paranoid thinking,
gender identification conflict, and emotional instability. She
added that these defects “substantially impair his ability to
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conform himself” to the law’s requirements. 8 id., at 2428-
2429, 2430-2441 (July 16, 1983). Dr. Kurt Bertschinger, a
psychiatrist, testified that Spisak suffered from a schizotypal
personality disorder and that “mental illness does impair his
reason to the extent that he has substantial inability to know
wrongfulness, or substantial inability to refrain.” Id., at
2552-2556. Dr. Markey, whose testimony had been stricken
at the guilt phase, again testified and agreed with the other
experts’ diagnoses. Id., at 2692-2693, 2712-2713 (July 18,
1983).

In light of this background and for the following reasons,
we do not find that the assumed deficiencies in defense coun-
sel’s closing argument raise “a reasonable probability that,”
but for the deficient closing, “the result of the proceeding
would have been different.” Strickland, 466 U. S., at 694.
We therefore cannot find the Ohio Supreme Court’s decision
rejecting Spisak’s ineffective-assistance-of-counsel claim to
be an “unreasonable application” of the law “clearly estab-
lished” in Strickland. §2254(d)(1).

First, since the sentencing phase took place immediately
following the conclusion of the guilt phase, the jurors had
fresh in their minds the government’s evidence regarding the
killings—which included photographs of the dead bodies, im-
ages that formed the basis of defense counsel’s vivid descrip-
tions of the crimes—as well as Spisak’s boastful and unre-
pentant confessions and his threats to commit further acts
of violence. We therefore do not see how a less descriptive
closing argument with fewer disparaging comments about
Spisak could have made a significant difference.

Similarly fresh in the jurors’ minds was the three defense
experts’ testimony that Spisak suffered from mental illness.
The jury had heard the experts explain the specific facts
upon which they had based their conclusions, as well as what
they had learned of his family background and his struggles
with gender identity. And the jury had heard the experts
draw connections between his mental illness and the crimes.
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We do not see how it could have made a significant difference
had counsel gone beyond his actual argument—which em-
phasized mental illness as a mitigating factor and referred
the jury to the experts’ testimony—by repeating the facts or
connections that the experts had just described.

Nor does Spisak tell us what other mitigating factors coun-
sel might have mentioned. All those he proposes essentially
consist of aspects of the “mental defect” factor that the de-
fense experts described.

Finally, in light of counsel’s several appeals to the jurors’
sense of humanity—he used the words “humane people” and
“humane society” 10 times at various points in the argu-
ment—we cannot find that a more explicit or more elaborate
appeal for mercy could have changed the result, either alone
or together with the other circumstances just discussed.
Thus, we conclude that there is not a reasonable probability
that a more adequate closing argument would have changed
the result, and that the Ohio Supreme Court’s rejection of
Spisak’s claim was not “contrary to, or . .. an unreasonable
application of,” Strickland. 28 U.S. C. §2254(d)(1).

Spisak contends that the deferential standard of review
under §2254(d)(1) should not apply to this claim because the
Ohio Supreme Court may not have reached the question
whether counsel’s closing argument caused Spisak prejudice.
That is, the Ohio Supreme Court’s summary rejection of this
claim did not indicate whether that court rested its conclu-
sion upon a finding (1) that counsel was not ineffective, or
(2) that a better argument would not have made a difference,
or (3) both. See State v. Spisak, 36 Ohio St. 3d, at 82, 521
N. E. 2d, at 802. Spisak argues that, under these circum-
stances, a federal court should not defer to a state court that
may not have decided a question, but instead should decide
the matter afresh. Lower federal courts have rejected ar-
guments similar to Spisak’s. See, e. g., Hennon v. Cooper,
109 F. 3d 330, 334-335 (CA7 1997); see also Weeks v. Ange-
lone, 528 U. S. 225, 231, 237 (2000) (applying the §2254(d)
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standard in case involving a state court’s summary denial of
a claim, though not a Strickland claim, and without full
briefing regarding whether or how §2254(d) applied to a
summary decision); Chadwick v. Janecka, 312 F. 3d 597, 605—
606 (CA3 2002) (Alito, J.) (relying on Weeks in holding that
§2254(d) applies where a state court denies a claim on the
merits without giving any indication how it reached its deci-
sion); see generally 2 R. Hertz & J. Liebman, Federal Habeas
Corpus Practice and Procedure §32.2, pp. 1574-1579 (5th
ed. 2005 and 2008 Supp.). However, we need not decide
whether deference under § 2254(d)(1) is required here. With
or without such deference, our conclusion is the same.
For these reasons, the judgment of the Court of Appeals
for the Sixth Circuit is reversed.
It is so ordered.

JUSTICE STEVENS, concurring in part and concurring in
the judgment.

In my judgment the Court of Appeals correctly concluded
that two errors that occurred during Spisak’s trial violated
clearly established federal law. First, the jury instructions
impermissibly required that the jury unanimously reject a
death sentence before considering other sentencing options.
Second, the closing argument of Spisak’s counsel was so
egregious that it was constitutionally deficient under any
standard. Nevertheless, for the reasons set forth in Part
I1IT of the Court’s opinion, ante, at 151-155, I agree that these
errors did not prejudice Spisak and thus he is not entitled
to relief.

I

The jury instructions given during Spisak’s penalty phase,
described in the Court’s opinion, ante, at 146-148, are fairly
read to require the jury first to consider whether the death
penalty is warranted—i. e., whether the aggravating factors
outweigh the mitigating factors—before moving on to con-
sider whether instead a lesser penalty—. e., one of two avail-
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able life sentences—is appropriate. Consistent with Ohio
law at the time of Spisak’s trial,' the jury was told that it
must reach its decision unanimously. The jury was not in-
structed on the consequence of its failure to agree unani-
mously that Spisak should be sentenced to death. Spisak
and the Court of Appeals both described these instructions
as “acquittal first” because they would have led a reasonable
jury to believe that it first had to “acquit” the defendant of
death—unanimously—before it could give effect to a lesser
penalty.

Following its prior decision in Dawvis v. Mitchell, 318 F. 3d
682 (CA6 2003), in which it struck down “virtually identical”
jury instruections, Spisak v. Mitchell, 465 F. 3d 684, 710 (CA6
2006), the Court of Appeals concluded that the instructions
given during Spisak’s penalty phase were impermissible be-
cause they “require[d] the jury to unanimously reject a death
sentence before considering other sentencing alternatives,”
id., at 709. In Dawis, the court had explained that an in-
struction that requires a capital jury to “first unanimously
reject the death penalty before it can consider a life
sentence . . . precludes the individual jury from giving effect
to mitigating evidence ....” 318 F. 3d, at 689. The source

1Ohio no longer uses the type of jury instructions at issue in this case.
In 1996 the Ohio Supreme Court instructed that “[iln Ohio, a solitary
juror may prevent a death penalty recommendation by finding that the
aggravating circumstances in the case do not outweigh the mitigating fac-
tors. Jurors from this point forward should be so instructed.” State v.
Brooks, 75 Ohio St. 3d 148, 162, 661 N. E. 2d 1030, 1042. Although the
Brooks decision signaled a change in Ohio’s capital jury instructions, it
was not a change in state law: One juror had the power to prevent a death
penalty recommendation before Brooks. See State v. Springer, 63 Ohio
St. 3d 167, 172, 586 N. E. 2d 96, 100 (1992) (holding that an offender must
be sentenced to life if the penalty-phase jury deadlocks). Thus, consistent
with our view that “accurate sentencing information is an indispensable
prerequisite to a [jury’s] determination of whether a defendant shall live
or die,” Gregg v. Georgia, 428 U. S. 153, 190 (1976) (joint opinion of Stew-
art, Powell, and STEVENS, JJ.), the Ohio high court laudably improved
upon the accuracy of Ohio capital jury instructions in Brooks.
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of this constitutional infirmity, the court decided, was our
decision in Mills v. Maryland, 486 U. S. 367 (1988). For the
reasons cogently examined in the Court’s opinion, ante, at
145-149, 1 agree that Mills does not clearly establish that
the instructions at issue were unconstitutional. But, in my
view, our decision in Beck v. Alabama, 447 U. S. 625 (1980),
does.?

In Beck, we held that the death penalty may not be im-
posed “when the jury was not permitted to consider a verdict
of guilt of a lesser included non-capital offense, and when the
evidence would have supported such a verdict.” Id., at 627
(internal quotation marks omitted). At that time, the Ala-
bama death penalty statute had been “consistently construed
to preclude any lesser included offense instructions in capital
cases.” Id., at 629, n. 3. Thus, the Alabama jury was
“given the choice of either convicting the defendant of the
capital crime, in which case it [was] required to impose the
death penalty, or acquitting him, thus allowing him to escape
all penalties for his alleged participation in the crime.” Id.,
at 628-629. Because of the unique features of Alabama’s
capital punishment system,® Beck’s jury believed that either
it had to convict Beck, thus sending him to his death, or
acquit him, thus setting him free. The jury was not pre-
sented with the “third option” of convicting him of a noncapi-
tal offense, thus ensuring that he would receive a substantial

2 Notably, Beck substantially predates Spisak’s trial and thus my applica-
tion of Beck obviates any discussion on when federal law is established for
Antiterrorism and Effective Death Penalty Act of 1996 purposes, see ante,
at 143. Regardless, in accordance with the view I expressed in Williams
v. Taylor, 529 U. S. 362, 379-380 (2000) (opinion of STEVENS, J.), I would
conclude that our decision in Mills, decided before Spisak’s conviction be-
came final, is also available to him.

3 Under Alabama law, the judge conducts a separate penalty-phase pro-
ceeding after the jury has returned a conviction on a capital offense.
Beck, 447 U. S., at 629. Thus, the jury reasonably believed that its verdict
would set the defendant’s punishment at death.
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punishment but not receive the death penalty. Id., at 642.
We concluded that the false choice before the jury—death or
acquit—“introduce[d] a level of uncertainty and unreliability
into the factfinding process that cannot be tolerated in a capi-
tal case.” Id., at 643. In other words,

“the difficulty with the Alabama statute is that it inter-
jects irrelevant considerations into the factfinding proc-
ess, diverting the jury’s attention from the central issue
of whether the State has satisfied its burden of proving
beyond a reasonable doubt that the defendant is guilty
of a capital crime. Thus, on the one hand, the unavail-
ability of the third option of convicting on a lesser in-
cluded offense may encourage the jury to convict for an
impermissible reason—its belief that the defendant is
guilty of some serious crime and should be punished.
On the other hand, the apparently mandatory nature of
the death penalty may encourage it to acquit for an
equally impermissible reason—that, whatever his crime,
the defendant does not deserve death.” Id., at 642-643.

Although Beck dealt with guilt-phase instructions, the
reach of its holding is not so limited. The “third option” we
discussed in Beck was, plainly, a life sentence. Moreover,
the unusual features of the Alabama capital sentencing
scheme collapsed the guilt and penalty phases before the
jury (but not before the judge). Our concern in Beck was
that presenting the jury with only two options—death or no
punishment—introduced a risk of arbitrariness and error
into the deliberative process that the Constitution could not
abide in the capital context. See Spaziano v. Florida, 468
U. S. 447, 455 (1984) (“The goal of the Beck rule, in other
words, is to eliminate the distortion of the factfinding process
that is created when the jury is forced into an all-or-nothing
choice between capital murder and innocence”). We held,
therefore, that the jury must be given a meaningful opportu-
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nity to consider and embrace the equivalent of a life sentence
when the evidence supports such an option.

The acquittal-first jury instructions used during Spisak’s
penalty phase interposed before the jury the same false
choice that our holding in Beck prohibits. By requiring
Spisak’s jury to decide first whether the State had met its
burden with respect to the death sentence, and to reach that
decision unanimously, the instructions deprived the jury of a
meaningful opportunity to consider the third option that was
before it, namely, a life sentence. Indeed, these instructions
are every bit as pernicious as those at issue in Beck because
they would have led individual jurors (falsely) to believe that
their failure to agree might have resulted in a new trial and
that, in any event, they could not give effect to their determi-
nation that a life sentence was appropriate unless and until
they had first convinced each of their peers on the jury to
reject the death sentence.

Admittedly, Spisak has never identified Beck as the source
of the constitutional infirmity at issue in this case, nor did
the courts below cite or rely upon it. But Spisak has con-
sistently pressed his argument in terms that are wholly
consistent with Beck. On direct appeal he contended, for
example, that he

“was severely prejudiced by the erroneous jury forms
because the jurors were never informed of what would
happen if they were unable to reach a unanimous deci-
sion. That may have led to irreparable speculation that
if they failed to agree, Frank Spisak would be freed or
have a new trial or sentencing hearing. Such improper
speculation may have led those not in agreement with
death to go along with a majority. The jury should
have been instructed that if they were unable to unani-
mously agree to death they must return a verdict of one
of the life sentences or in the alternative, the court
would impose a life sentence.” Exh. 28D, 16 Record 391
(Merit Brief of Appellant).
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The untenable choice Spisak describes is perfectly analogous
to the quandary, discussed above, that we described in Beck.
See also 447 U. S,, at 644 (“It is extremely doubtful that ju-
ries will understand the full implications of a mistrial or will
have any confidence that their choice of the mistrial option
will ultimately lead to the right result. Thus, they could
have no assurance that a second trial would end in the
conviction of the defendant on a lesser included offense”
(footnote omitted)). Spisak and the Court of Appeals both
correctly assailed the jury instructions at issue in this case,
but in my view Beck provides the proper basis in clearly
established federal law to conclude the instructions were
unconstitutional.
II

Petitioner defends Spisak’s counsel’s closing argument as
a reasonable strategic decision “to draw the sting out of the
prosecution’s argument and gain credibility with the jury by
conceding the weaknesses of his own case.” Brief for Peti-
tioner 37. 1 agree that such a strategy is generally a rea-
sonable one and, indeed, was a reasonable strategy under the
difficult circumstances of this case. Even Spisak concedes
that his counsel “faced an admittedly difficult case in closing
argument in the penalty phase.” Brief for Respondent 43.
But, surely, a strategy can be executed so poorly as to render
even the most reasonable of trial tactics constitutionally de-
ficient under Strickland v. Washington, 466 U. S. 668 (1984).
And this is such a case.

It is difficult to convey how thoroughly egregious counsel’s
closing argument was without reproducing it in its entirety.
The Court’s assessment of the closing as “lengthy and ram-
bling” and its brief description of its content, see ante, at
150, does not accurately capture the catastrophe of counsel’s
failed strategy. Suffice it to say that the argument shares
far more in common with a prosecutor’s closing than with a
criminal defense attorney’s. Indeed, the argument was so
outrageous that it would have rightly subjected a prosecutor
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to charges of misconduct. See Brief for Steven Lubet et al.
as Amict Curiae 15-16 (observing that counsel’s closing ar-
gument “would have been improper even coming from the
prosecutor”). A few examples are in order.

Presumably to take the “sting” out of the prosecution’s
case, Brief for Petitioner 37, counsel described his client’s
acts in vivid detail to the jury:

“I'Y]ou can smell almost the blood. You can smell, if
you will, the urine. You are in a bathroom, and it is
death, and you can smell the death . .. and you can feel,
the loneliness of that railroad platform . .. and we can
all know the terror that [the victim] felt when he turned
and looked into those thick glasses and looked into the
muzzle of a gun that kept spitting out bullets . . . And
we can see a relatively young man cut down with so
many years to live, and we could remember his widow,
and we certainly can remember looking at his chil-
dren . .. There are too many family albums. There
are too many family portraits dated 1982 that have too
many empty spaces. And there is too much terror left
in the hearts of those that we call lucky.”* Spisak
v. Mitchell, 465 F. 3d, at 704-705 (internal quotation
marks omitted).

Presumably to “gain credibility” with the jury, Brief for Peti-
tioner 37, counsel argued that his client deserved no sympa-
thy for his actions:

4To make matters worse, these graphic and emotionally charged de-
scriptions of Spisak’s crimes were irrelevant under state law even for
purposes of the State’s case for aggravating circumstances. See State v.
Wogenstahl, 75 Ohio St. 3d 344, 356, 662 N. E. 2d 311, 322 (1996) (“[T]he
nature and circumstances of the offense may only enter into the statutory
weighing process on the side of mitigation”); see also State v. Johnson, 24
Ohio St. 3d 87, 93, 494 N. E. 2d 1061, 1066 (1986) (explaining that statutory
aggravating circumstances should be narrowly construed); Ohio Rev. Code
Ann. §2929.04(A) (Lexis 2006) (identifying 10 aggravating circumstances
but not including heinous circumstances of offense).
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“Sympathy, of course, is not part of your consideration.
And even if it was, certainly, don’t look to him for sym-
pathy, because he demands none. And, ladies and gen-
tlemen, when you turn and look at Frank Spisak, don’t
look for good deeds, because he has done none. Don’t
look for good thoughts, because he has none. He is sick,
he is twisted. He is demented, and he is never going to
be any different.” 465 F. 3d, at 705 (internal quotation
marks omitted).

And then the strategy really broke down: At no point did
counsel endeavor to direct his negative statements about his
client toward an express appeal for leniency.® On the con-
trary, counsel concluded by telling the jury that “whatever
you do, we are going to be proud of you,” ibid. (internal
quotation marks omitted), which I take to mean that, in coun-
sel’s view, “either outcome, death or life, would be a valid
conclusion,” tbid.

Spisak’s crimes, and the seemingly unmitigated hatred mo-
tivating their commission, were truly awful. But that does
not excuse a lawyer’s duty to represent his client within the
bounds of prevailing professional norms. The mere fact that
counsel, laudably, may have had a “strategy” to build rapport
with the jury and lessen the impact of the prosecution’s case
does not excuse counsel’s utter failure to achieve either of
these objectives through his closing argument. In short,
counsel’s argument grossly transgressed the bounds of what
constitutionally competent counsel would have done in a sim-
ilar situation.

I11

Notwithstanding these two serious constitutional errors,
I agree with the Court that these errors do not entitle Spisak

5Counsel did attempt to appeal to the jury’s sense of humanity, perhaps
implicitly suggesting that humane people do not condemn others, espe-
cially those with mental illness, to death. App. to Pet. for Cert. 339a—
341a. But counsel never requested a life sentence on behalf of his client.
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to relief. As the Court’s discussion in Part III makes viv-
idly clear, see ante, at 151-153, Spisak’s own conduct alien-
ated and ostracized the jury, and his crimes were monstrous.
In my judgment even the most skillful of closing argu-
ments—even one befitting Clarence Darrow—would not
have created a reasonable probability of a different outcome
in this case. Similarly, in light of Spisak’s conduct before
the jury and the gravity of the aggravating circumstances of
the offense, the instructional error was also harmless be-
cause it did not have a substantial and injurious effect on
this record, Brecht v. Abrahamson, 507 U. S. 619, 623 (1993).
Accordingly, I concur in the judgment and concur in the
Court’s discussion of prejudice in Part III of its opinion.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


OCTOBER TERM, 2009 165

Syllabus

NRG POWER MARKETING, LLC, ET AL. v. MAINE
PUBLIC UTILITIES COMMISSION ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 08-674. Argued November 3, 2009—Decided January 13, 2010

The Mobile-Sierra doctrine—see United Gas Pipe Line Co. v. Mobile Gas
Service Corp., 350 U.S. 332, and FPC v. Sierra Pacific Power Co.,
350 U.S. 348—requires the Federal Energy Regulatory Commission
(FERC) to presume that an electricity rate set by a freely negotiated
wholesale-energy contract meets the Federal Power Act’s “just and rea-
sonable” prescription, 16 U.S.C. §824d(a); the presumption may be
overcome only if FERC concludes that the contract seriously harms the
public interest. Morgan Stanley Capital Group Inc. v. Public Util.
Dist. No. 1 of Snohomish Cty., 554 U. S. 527, 530.

For many years, New England’s supply of electricity capacity was
barely sufficient to meet the region’s demand. FERC and New Eng-
land’s generators, electricity providers, and power customers made sev-
eral attempts to address the problem. This case arises from the latest
effort to design a solution. Concerned parties reached a comprehensive
settlement agreement (Agreement) that, inter alia, established rate-
setting mechanisms for sales of energy capacity and provided that the
Mobile-Sierra public interest standard would govern rate challenges.
FERC approved the Agreement, finding that it presents a just and rea-
sonable outcome that is consistent with the public interest. Objectors
to the settlement sought review in the D. C. Circuit, which largely re-
jected their efforts to overturn FERC’s approval order, but agreed with
them that when a challenge to a contract rate is brought by noncontract-
ing third parties, Mobile-Sierra’s public interest standard does not
apply.

Held: The Mobile-Sierra presumption does not depend on the identity of
the complainant who seeks FERC investigation. The presumption is
not limited to challenges to contract rates brought by contracting
parties. It applies, as well, to challenges initiated by noncontracting
parties. Pp. 171-177.

(@) Morgan Stanley did not reach the question presented here, but
its reasoning strongly suggests that the D. C. Circuit’s holding misper-
ceives the aim, and diminishes the force, of the Mobile-Sierra doctrine.
Announced three months after the Court of Appeals’ disposition in this
case, Morgan Stanley reaffirmed Mobile-Sierra’s instruction to FERC
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to “presume that the rate set out in a freely negotiated . . . contract
meets the ‘just and reasonable’ requirement” unless “FERC concludes
that the contract seriously harms the public interest.” 554 U. S., at 530.
The Morgan Stanley opinion makes it unmistakably clear that the public
interest standard is not, as the D. C. Circuit suggested, independent
of, and sometimes at odds with, the “just and reasonable” standard.
Rather, the public interest standard defines “what it means for a rate
to satisfy the just-and-reasonable standard in the contract context.”
Id., at 546. And if FERC itself must presume just and reasonable a
contract rate resulting from fair, arm’s-length negotiations, noncontract-
ing parties may not escape that presumption. Moreover, the Mobile-
Sierra doctrine does not neglect third-party interests; it directs FERC
to reject a contract rate that “seriously harms the consuming public.”
554 U.S., at 545-546. Finally, the D. C. Circuit’s confinement of
Mobzile-Sierra to rate challenges by contracting parties diminishes the
doctrine’s animating purpose: promotion of “the stability of supply ar-
rangements which all agree is essential to the health of the [energyl]
industry.” Mobile, 350 U. S., at 344. A presumption applicable to con-
tracting parties only, and inoperative as to everyone else—consumers,
advocacy groups, state utility commissions, elected officials acting pa-
rens patriae—could scarcely provide the stability Mobile-Sierra aimed
to secure. Pp. 171-176.

(b) Whether the rates at issue qualify as “contract rates” for Mobile-
Sierra purposes, and, if not, whether FERC had discretion to treat
them analogously are questions raised before, but not ruled upon by,
the D. C. Circuit. They remain open for that court’s consideration on
remand. P. 176.

520 F. 3d 464, reversed in part and remanded.

GINSBURG, J., delivered the opinion of the Court, in which ROBERTS,
C. J,, and ScALIA, KENNEDY, THOMAS, BREYER, ALITO, and SOTOMAYOR,
JJ., joined. STEVENS, J., filed a dissenting opinion, post, p. 177.

Jeffrey A. Lamken argued the cause for petitioners.
With him on the briefs were John N. Estes III, Robert K.
Kry, Michael R. Brammwick, and Christopher C. O’'Hara.

Eric D. Miller argued the cause for the Federal Energy
Regulatory Commission urging reversal. With him on the
briefs were Solicitor General Kagan, Deputy Solicitor Gen-
eral Kneedler, Cynthia A. Marlette, Robert H. Solomon, and
Lona T. Perry.
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Richard Blumenthal, Attorney General of Connecticut, ar-
gued the cause for respondents. With him on the brief were
John S. Wright and Michael C. Wertheimer, Assistant Attor-
neys General, Jesse S. Reyes, Assistant Attorney General of
Massachusetts, Mary E. Grover, Lisa Fink, and Stephen L.
Teichler.™

JUSTICE GINSBURG delivered the opinion of the Court.

The Federal Power Act (FPA or Act), 41 Stat. 1063, as
amended, 16 U.S. C. §791a et seq., authorizes the Federal
Energy Regulatory Commission (FERC or Commission) to
superintend the sale of electricity in interstate commerce
and provides that all wholesale-electricity rates must be
“just and reasonable,” §824d(a). Under this Court’s
Mobile-Sierra doctrine, FERC must presume that a rate set
by “a freely negotiated wholesale-energy contract” meets
the statutory “just and reasonable” requirement. Morgan
Stanley Capital Group Inc. v. Public Util. Dist. No. 1 of
Snohomash Cty., 554 U. S. 527, 530 (2008). “The presump-
tion may be overcome only if FERC concludes that the
contract seriously harms the public interest.” Ibid.

This case stems from New England’s difficulties in main-
taining the reliability of its energy grid. In 2006, after sev-
eral attempts by the Commission and concerned parties to

*Briefs of amici curiae urging reversal were filed for the Electric
Power Supply Association et al. by Paul D. Clement, Ashley C. Parrish,
Dawid G. Tewksbury, David B. Johnson, Barry Russell, Timm Abendroth,
Peter W. Brown, and Daniel W. Douglass; for Morgan Stanley Capital
Group, Inc., et al. by Walter Dellinger, Sri Srinivasan, and Kathryn E.
Tarbert; and for Colin C. Blaydon et al. by Richard P. Bress, Michael J.
Gergen, and Stephanie S. Lim.

Briefs of amici curiae urging affirmance were filed for the American
Public Power Association et al. by Scott H. Strauss, Susan N. Kelly, Wal-
lace F. Tillman, and Richard Meyer; for Public Citizen, Inc., et al. by
Scott L. Nelson, Lynn Hargis, and Barbara Jones; and for the California
Public Utilities Commission by Kevin K. Russell, Frank R. Lindh, Eliza-
beth M. McQuillan, and Karen P. Paull.
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address the problems, FERC approved a comprehensive
settlement agreement (hereinafter Settlement Agreement
or Agreement). Most relevant here, the Agreement estab-
lished rate-setting mechanisms for sales of energy capacity,
and provided that the Mobile-Sierra public interest standard
would govern rate challenges. Parties who opposed the set-
tlement petitioned for review in the United States Court of
Appeals for the D. C. Circuit. Among multiple objections
to FERC’s order approving the Agreement, the settlement
opponents urged that the rate challenges of nonsettling par-
ties should not be controlled by the restrictive Mobile-Sierra
public interest standard. The Court of Appeals agreed,
holding that “when a rate challenge is brought by a non-
contracting third party, the Mobile-Sierra doctrine simply
does not apply.” Maine Pub. Util. Comm’n v. FERC, 520
F. 3d 464, 478 (2008) (per curiam).

We reverse the D. C. Circuit’s judgment to the extent that
it rejects the application of Mobile-Sierra to noncontracting
parties. Our decision in Morgan Stanley, announced three
months after the D. C. Circuit’s disposition, made clear that
the Mobile-Sierra public interest standard is not an excep-
tion to the statutory just-and-reasonable standard; it is an
application of that standard in the context of rates set by
contract. The “venerable Mobile-Sierra doctrine” rests on
“the stabilizing force of contracts.” Morgan Stanley, 554
U.S., at 548; see id., at 551 (describing contract rates as
“a key source of stability”). To retain vitality, the doctrine
must control FERC itself, and, we hold, challenges to con-
tract rates brought by noncontracting as well as contract-
ing parties.

I

In a capacity market, in contrast to a wholesale-energy
market, an electricity provider purchases from a generator
an option to buy a quantity of energy, rather than purchasing
the energy itself. To maintain the reliability of the grid,
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electricity providers generally purchase more capacity, 1. e.,
rights to acquire energy, than necessary to meet their cus-
tomers’ anticipated demand. For many years in New Eng-
land, the supply of capacity was barely sufficient to meet the
region’s demand. FERC and New England’s generators,
electricity providers, and power customers made several at-
tempts to address this problem. This case stems from the
latest effort to design a solution.

In 2003, a group of generators sought to enter into “relia-
bility must-run” agreements with the New England Inde-
pendent System Operator (ISO), which operates the region’s
transmission system.! In its orders addressing those agree-
ments, FERC directed the ISO to develop a new market
mechanism that would set prices separately for various
geographical subregions. Devon Power LLC, 103 FERC
161,082, pp. 61,266, 61,271 (2003).

In March 2004, the ISO proposed a market structure re-
sponsive to FERC’s directions. See Devon Power LLC, 107
FERC 961,240, p. 62,020 (2004). FERC set the matter for
hearing before an Administrative Law Judge (ALJ), who is-
sued a 177-page order largely accepting the ISO’s proposal.
Devon Power LLC, 111 FERC 163,063, p. 65,205 (2005).
Several parties filed exceptions to the ALJ’s order; on Sep-
tember 20, 2005, the full Commission heard arguments on
the proposed market structure, and thereafter established
settlement procedures. Devon Power LLC, 113 FERC
161,075, p. 61,271 (2005).

After four months of negotiations, on March 6, 2006, a set-
tlement was reached. Of the 115 negotiating parties, only 8
opposed the settlement.

1 An ISO is an independent company that has operational control, but
not ownership, of the transmission facilities owned by member utilities.
ISOs “provide open access to the regional transmission system to all elec-
tricity generators at rates established in a single, unbundled, grid-wide
tariff....” Midwest ISO Transmission Owners v. FERC, 373 F. 3d 1361,
1364 (CADC 2004) (internal quotation marks omitted).
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The Settlement Agreement installed a “forward capacity
market” under which annual auctions would set capacity
prices; auctions would be conducted three years in advance
of the time when the capacity would be needed. Devon
Power LLC, 115 FERC ¥61,340, pp. 62,304, 62,306—62,308
(2006). Each energy provider would be required to pur-
chase enough capacity to meet its share of the “installed ca-
pacity requirement,” 7. e., the minimum level of capacity
needed to maintain reliability on the grid, as determined by
the ISO. Id., at 62,307. For the three-year gap between
the first auction and the time when the capacity procured in
that auction would be provided,? the Agreement prescribed
a series of fixed, transition-period payments to capacity-
supplying generators. Id., at 62,308-62,309.

The issue before us centers on §4.C of the Agreement
(hereinafter Mobile-Sierra provision). Under that pro-
vision, challenges to both transition-period payments and
auction-clearing prices would be adjudicated under “the
‘public interest’ standard of review set forth in United
Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U. S.
332 (1956)[,] and [FPC] v. Sierra Pacific Power Co., 350
U.S. 348 (1956) (the ‘Mobile-Sierra’ doctrine).” App. 95.
Mobile-Sierra applies, §4.C instructs, “whether the [price is
challenged] by a Settling Party, a non-Settling Party, or [by]
the FERC acting sua sponte.” Ibid.

FERC approved the Settlement Agreement, “finding that
as a package, it presents a just and reasonable outcome for
this proceeding consistent with the public interest.” 115
FERC, at 62,304. The Mobile-Sierra provision, FERC ex-
plicitly determined, “appropriately balances the need for rate
stability and the interests of the diverse entities who will be
subject to the [forward capacity market’s auction system].”
Id., at 62,335.

2The transition period runs from December 1, 2006, to June 1, 2010.
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Six of the eight objectors to the settlement sought review
in the D. C. Circuit. For the most part, the Court of Ap-
peals rejected the objectors’ efforts to overturn FERC'’s
order approving the settlement. 520 F. 3d, at 467. But the
objectors prevailed on the Mobile-Sierra issue: The D. C.
Circuit held that Mobile-Sierra applies only to contract-
ing parties. Id., at 478. In this Court, the parties have
switched places. Defenders of the settlement, including the
Mobile-Sierra provision, are petitioners; objectors to the
settlement, victorious in the Court of Appeals only on the
Mobile-Sierra issue, are respondents.

Because of the importance of the issue, and in light of our
recent decision in Morgan Stanley, we granted certiorari,
556 U.S. 1207 (2009), to resolve this question: “[Does]
Mobile-Sierra’s public-interest standard appl[y] when a con-
tract rate is challenged by an entity that was not a party to
the contract[?]” Brief for Petitioners i. Satisfied that the
answer to that question is yes, we reverse the D. C. Circuit’s
judgment insofar as it rejected application of Mobile-Sierra
to noncontracting parties.

II

The FPA gives FERC authority to regulate the “sale of
electric energy at wholesale in interstate commerce.” See
16 U.S.C. §824(b)(1). The Act allows regulated utilities
to set rates unilaterally by tariff; alternatively, sellers and
buyers may agree on rates by contract. See §824d(c), (d).
Whether set by tariff or contract, however, all rates must be
“just and reasonable.” §824d(a). Rates may be examined
by the Commission, upon complaint or on its own initiative,
when a new or altered tariff or contract is filed or after a
rate goes into effect. §§824d(e), 824e(a). Following a hear-
ing, the Commission may set aside any rate found “unjust,
unreasonable, unduly discriminatory or preferential,” and re-
place it with a just and reasonable rate. §824e(a).
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The Mobile-Sierra doctrine originated in twin decisions
announced on the same day in 1956: United Gas Pipe Line
Co. v. Mobile Gas Service Corp., 350 U.S. 332, and FPC v.
Sierra Pacific Power Co., 350 U.S. 348. Both concerned
rates set by contract rather than by tariff. Mobile involved
the Natural Gas Act, which, like the FPA, requires utilities
to file all new rates with the regulatory commission. 15
U.S.C. §717c(e). In Mobile, we rejected a gas utility’s ar-
gument that the file-all-new-rates requirement authorized
the utility to abrogate a lawful contract with a purchaser
simply by filing a new tariff. 350 U. S., at 336-337. Filing,
we explained, was a precondition to changing a rate, not an
authorization to do so in violation of a lawful contract. Id.,
at 339-344; see Morgan Stanley, 5564 U. S., at 533.

The Sierra case involved a further issue. Not only had
the Commission erroneously concluded that a newly filed tar-
iff superseded a contract rate. In addition, the Commission
had suggested that, in any event, the contract rate, which
the utility sought to escape, was itself unjust and unreason-
able. The Commission thought that was so “solely because
[the contract rate] yield[ed] less than a fair return on the
[utility’s] net invested capital.” 350 U. S., at 355.

The Commission’s suggestion prompted this Court to
home in on “the question of how the Commission may evalu-
ate whether a contract rate is just and reasonable.” Mor-
gan Stanley, 554 U. S., at 533. The Sierra Court answered
the question this way:

“['TThe Commission’s conclusion appears on its face to be
based on an erroneous standard. . . . [W]hile it may be
that the Commission may not normally impose upon a
public utility a rate which would produce less than a fair
return, it does not follow that the public utility may not
itself agree by contract to a rate affording less than a
fair return or that, if it does so, it is entitled to be re-
lieved of its improvident bargain. . . . In such circum-
stances the sole concern of the Commission would seem
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to be whether the rate is so low as to adversely affect
the public interest—as where it might impair the finan-
cial ability of the public utility to continue its service,
cast upon other consumers an excessive burden, or be
unduly discriminatory.” 350 U. S., at 3564-355 (some em-
phasis added).

In a later case, we similarly explained: “The regulatory sys-
tem created by the [FPA] is premised on contractual agree-
ments voluntarily devised by the regulated companies; it
contemplates abrogation of these agreements only in circum-
stances of unequivocal public necessity.” Permian Basin
Area Rate Cases, 390 U. S. 747, 822 (1968).3

Two Terms ago, in Morgan Stanley, 554 U.S. 527, the
Court reaffirmed and clarified the Mobile-Sierra doctrine.
That case presented two questions: First, does the Mobile-
Sierra presumption (that contract rates freely negotiated be-
tween sophisticated parties meet the just-and-reasonable
standard imposed by 16 U. S. C. §824d(a)) “apply only when
FERC has had an initial opportunity to review a contract
rate without the presumption?” 554 U. S, at 531. “Second,
does the presumption [generally] impose as high a bar to
challenges by purchasers of wholesale electricity as it does
to challenges by sellers?” Id., at 531; see id., at 548. An-

3 Consistent with the lead role of contracts recognized in Mobile-Sierra,
we held in United Gas Pipe Line Co. v. Memphis Light, Gas and Water
Div., 358 U. S. 103, 110-113 (1958), that parties may contract out of the
Mobile-Sierra presumption. They could do so, we ruled, by specifying in
their contracts that a new rate filed with the Commission would supersede
the contract rate. Courts of Appeals have approved an option midway
between Mobile-Sierra and Memphis Light: A contract that does not
allow the seller to supersede the contract rate by filing a new rate may
nonetheless permit the Commission to set aside the contract rate if it
results in an unfair rate of return, without a further showing that it ad-
versely affects the public interest. See, e. g., Papago Tribal Util. Auth.
v. FERC, 723 F. 2d 950, 953 (CADC 1983); Louisiana Power & Light Co.
v. FERC, 587 F. 2d 671, 675-676 (CA5 1979).
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swering no to the first question and yes to the second, the
Court emphasized the essential role of contracts as a key
factor fostering stability in the electricity market, to the
long-run benefit of consumers. Id., at 547-548, 551, see, e. g.,
Market-Based Rates 6, 72 Fed. Reg. 39906 (2007) (not-
ing chilling effect on investments caused by “uncertainties
regarding rate stability and contract sanctity”); Nevada
Power Co. v. Duke Energy Trading & Marketing, L. L. C.,
99 FERC 961,047, pp. 61,184, 61,190 (2002) (“Competitive
power markets simply cannot attract the capital needed to
build adequate generating infrastructure without regulatory
certainty, including certainty that the Commission will not
modify market-based contracts unless there are extraordi-
nary circumstances.”).

Morgan Stanley did not reach the question presented
here: Does Mobile-Sierra’s public interest standard apply to
challenges to contract rates brought by noncontracting par-
ties? But Morgan Stanley’s reasoning strongly suggests
that the D. C. Circuit’s negative answer misperceives the
aim, and diminishes the force, of the Mobile-Sierra doctrine.

In unmistakably plain language, Morgan Stanley restated
Mobile-Sierra’s instruction to the Commission: FERC
“must presume that the rate set out in a freely negotiated
wholesale-energy contract meets the ‘just and reasonable’
requirement imposed by law. The presumption may be
overcome only if FERC concludes that the contract seriously
harms the public interest.” 554 U.S., at 530. As our in-
struction to FERC in Morgan Stanley conveys, the public
interest standard is not, as the D. C. Circuit presented it, a
standard independent of, and sometimes at odds with, the
“just and reasonable” standard, see 520 F. 3d, at 478; rather,
the public interest standard defines “what it means for a rate
to satisfy the just-and-reasonable standard in the contract
context,” Morgan Stanley, 554 U. S., at 546. And if FERC
itself must presume just and reasonable a contract rate re-
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sulting from fair, arm’s-length negotiations, how can it be
maintained that noncontracting parties nevertheless may es-
cape that presumption?*

Moreover, the Mobile-Sierra doctrine does not overlook
third-party interests; it is framed with a view to their pro-
tection. The doctrine directs the Commission to reject a
contract rate that “seriously harms the consuming public.”
Morgan Stanley, 554 U. S., at 545-546; see Verizon Commu-
nications Inc. v. FCC, 535 U.S. 467, 479 (2002) (When a
buyer and a seller agree upon a rate, “the principal regula-
tory responsibility [i]s not to relieve a contracting party of
an unreasonable rate, . . . but to protect against potential
discrimination by favorable contract rates between allied
businesses to the detriment of other wholesale customers.”
(emphasis added)).

Finally, as earlier indicated, see supra, at 173-174, the D. C.
Circuit’s confinement of Mobile-Sierra to rate challenges by
contracting parties diminishes the animating purpose of the
doctrine: promotion of “the stability of supply arrangements
which all agree is essential to the health of the [energy] in-
dustry.” Mobile, 350 U. S., at 344. That dominant concern
was expressed by FERC in the order on review: “Stability
is particularly important in this case, which was initiated in
part because of the unstable nature of [installed capacity]
revenues and the effect that has on generating units, particu-

4The D. C. Circuit emphasized a point no doubt true, but hardly disposi-
tive: Contracts bind parties, not nonparties. Maine Pub. Util. Comm™n
v. FERC, 520 F. 3d 464, 478 (2008) (per curiam). Mobile-Sierra holds
sway, however, because well-informed wholesale-market participants of
approximately equal bargaining power generally can be expected to nego-
tiate just-and-reasonable rates, see Morgan Stanley Capital Group Inc.
v. Public Util. Dist. No. 1 of Snohomish Cty., 5564 U. S. 527, 545 (2008),
and because “contract stability ultimately benefits consumers,” id., at 551.
These reasons for the presumption explain why FERC, surely not legally
bound by a contract rate, must apply the presumption and, correspond-
ingly, why third parties are similarly controlled by it.
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larly those . . . critical to maintaining reliability.” 115
FERC, at 62,335. A presumption applicable to contracting
parties only, and inoperative as to everyone else—consum-
ers, advocacy groups, state utility commissions, elected offi-
cials acting parens patriae—could scarcely provide the sta-
bility Mobile-Sierra aimed to secure.®

We therefore hold that the Mobile-Sierra presumption
does not depend on the identity of the complainant who seeks
FERC investigation. The presumption is not limited to
challenges to contract rates brought by contracting parties.
It applies, as well, to challenges initiated by third parties.

II1

The objectors to the settlement appearing before us main-
tain that the rates at issue in this case—the auction rates
and the transition payments—are prescriptions of general
applicability rather than “contractually negotiated rates,”
hence Mobile-Sierra is inapplicable. See Brief for Respond-
ents 15-17, and n. 1 (internal quotation marks omitted).
FERC agrees that the rates covered by the settlement “are
not themselves contract rates to which the Commission was
required to apply Mobile-Sierra.” Brief for FERC 15.
But, FERC urges, “the Commission had discretion to do so,”
1d., at 28; furthermore, “[t]he court of appeals’ error in creat-
ing a third-party exception to the Mobile-Sierra presump-
tion is a sufficient basis for reversing its judgment,” id.,
at 22. Whether the rates at issue qualify as “contract
rates,” and, if not, whether FERC had discretion to treat
them analogously are questions raised before, but not ruled
upon by, the Court of Appeals. They remain open for that
court’s consideration on remand. See Tr. of Oral Arg. 16.

5The FPA authorizes “la/ny person, electric utility, State, munici-
pality, or State commission” to complain. 16 U.S.C. §825e (emphasis
added). FERC regulations similarly permit “/a/ny person [to] file a com-
plaint seeking Commission action.” 18 CFR §385.206(a) (2009) (emphasis
added).
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* * *

For the reasons stated, the judgment of the Court of Appeals
for the D. C. Circuit is reversed to the extent that it rejects
the application of Mobile-Sierra to noncontracting parties,
and the case is remanded for further proceedings consistent
with this opinion.

It is so ordered.

JUSTICE STEVENS, dissenting.

The opinion that the Court announces today is the third
chapter in a story about how a reasonable principle, extended
beyond its foundation, becomes bad law.

In the first chapter the Court wisely and correctly held
that a seller who is a party to a long-term contract to provide
energy to a wholesaler could not unilaterally repudiate its
contract obligations in response to changes in market condi-
tions by simply filing a new rate schedule with the regula-
tory commission. Only if the rate was so low that the seller
might be unable to stay in business, thereby impairing the
public interest, could the seller be excused from performing
its contract. That is what the Court held in United Gas
Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332
(1956), and FPC v. Sierra Pacific Power Co., 350 U. S. 348
(1956).

In the second chapter the Court unwisely and incorrectly
held that the same rule should apply to a buyer who had been
forced by unprecedented market conditions to enter into a
long-term contract to buy energy at abnormally high prices.
The Court held the Federal Energy Regulatory Commission
(FERC) could not set aside such a contract as unjust and
unreasonable, even though it saddled consumers with a duty
to pay prices that would be considered unjust and unreason-
able under normal market conditions, unless the purchaser
could also prove that “the contract seriously harms the pub-
lic interest.” Morgan Stanley Capital Group Inc. v. Public
Util. Dist. No. 1 of Snohomish Cty., 554 U. S. 527, 530 (2008).
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The Court held in Morgan Stanley that Mobile-Sierra es-
tablished a presumption: FERC “must presume that the rate
set out in a freely negotiated wholesale-energy contract
meets the ‘just and reasonable’ requirement imposed by
law.” 554 U.S., at 530. And that presumption, according
to the Court, is a simple application of the just-and-
reasonable standard to contract rates, not a different stand-
ard of review. Id., at 535 (rejecting the “obviously indefen-
sible proposition that a standard different from the statutory
just-and-reasonable standard applies to contract rates”).
But applying the presumption nonetheless sets a higher bar
for a rate challenge.! FERC may abrogate the rate only
if the public interest is seriously harmed. Id., at 550-551
(“[UInder the Mobile-Sierra presumption, setting aside a
contract rate requires a finding of ‘unequivocal public neces-
sity,”” Permaian Basin Area Rate Cases, 390 U. S. 747, 822
(1968), “or ‘extraordinary circumstances,” Arkansas Louwisi-
ana Gas Co. v. Hall, 453 U. S. 571, 582 (1981)”).

As I explained in my dissent in Morgan Stanley, the impo-
sition of this additional burden on purchasers challenging
rates was not authorized by the governing statute. Under
the Federal Power Act (FPA), all wholesale electricity
rates must be “just and reasonable.” 16 U.S. C. §824d(a).
“[N]othing in the statute mandates differing application of
the statutory standard to rates set by contract.” Morgan
Stanley, 554 U. S., at 557 (STEVENS, J., dissenting) (inter-
nal quotation marks omitted; emphasis deleted). And the
Mobile-Sierra line of cases did not “mandate a ‘serious harm’
standard of review,” much less “require any assumption that
high rates and low rates impose symmetric burdens on the
public interest.” Morgan Stanley, 554 U.S., at 561-562

'Whether the Court explains the Mobile-Sierra doctrine as a presump-
tion or as a different standard of review, “[t]here is no significant differ-
ence between requiring a heightened showing to overcome an otherwise
conclusive presumption and imposing a heightened standard of review.”
Morgan Stanley, 554 U. S., at 557 (STEVENS, J., dissenting).
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(STEVENS, J., dissenting). Instead, “the statement in Per-
mian Basin about ‘unequivocal public necessity,” 390 U. S.,
at 822, speaks to the difficulty of establishing injury to the
public interest in the context of a low-rate challenge,” i. e.,
one brought by sellers of electricity. Id., at 562. It does
not establish a new standard that applies as well to a “high-
rate challenge” brought by purchasers. Ibid.

But even accepting Morgan Stanley as the law, the Court
unwisely goes further today. In this third chapter of the
Mobile-Sierra story, the Court applies a rule—one designed
initially to protect the enforceability of freely negotiated con-
tracts against parties who seek a release from their obliga-
tions—to impose a special burden on third parties exercising
their statutory right to object to unjust and unreasonable
rates. This application of the rule represents a quantum
leap from the modest origin set forth in the first chapter of
this tale. As the Court of Appeals correctly concluded in
the opinion that the Court sets aside today: “This case is
clearly outside the scope of the Mobile-Sierra doctrine.”
Maine Pub. Util. Comm™n v. FERC, 520 F. 3d 464, 477
(CADC 2008) (per curiam,).

As the D. C. Circuit noted,? “[c]ourts have rarely men-
tioned the Mobile-Sierra doctrine without reiterating that it
is premised on the existence of a voluntary contract between
the parties.” Ibid. But, the Court asks, “if FERC itself
must presume just and reasonable a contract rate resulting
from fair, arm’s-length negotiations, how can it be main-
tained that noncontracting parties nevertheless may escape
that presumption?” Amnte, at 174-175. This Court’s under-

2Because the D. C. Circuit’s opinion was written before this Court’s
decision in Morgan Stanley, that court’s purported error in describing
the Mobile-Sierra doctrine as an “exception” to the just-and-reasonable
standard, 520 F. 3d, at 477, is understandable. As that court recognized,
and the majority does not change today, the Mobile-Sierra standard in
fact “makes it harder for [respondents] to successfully challenge rates.”
520 F. 3d, at 478.
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standing of Sierra provides an answer. “Sierra was
grounded in the commonsense notion that ‘[iln wholesale
markets, the party charging the rate and the party charged
[are] often sophisticated businesses enjoying presumptively
equal bargaining power, who could be expected to negotiate
a “just and reasonable” rate as between the two of them.””
Morgan Stanley, 554 U. S., at 545 (quoting Verizon Commu-
nications Inc. v. FCC, 535 U. S. 467, 479 (2002); emphasis
added). This “commonsense notion” supports the rule re-
quiring FERC to apply a presumption against letting a party
out of its own contract, as the D. C. Circuit recognized. 520
F. 3d, at 478 (“The Mobile-Sierra doctrine applies a more
deferential standard of review to preserve the terms of the
bargain as between the contracting parties”). It does not,
however, support a rule requiring FERC to apply a pre-
sumption against abrogating any rate set by contract, even
when, as in this case, a noncontracting party may be required
in practice to pay a rate it did not agree to.

The Court further reasons that “confinement of Mobile-
Sierra to rate challenges by contracting parties diminishes
the animating purpose of the doctrine,” which is ensuring
the stability of contract-based supply arrangements. Ante,
at 175. Maybe so, but applying Mobile-Sierra to rate chal-
lenges by noncontracting parties loses sight of the animating
purpose of the FPA, which is “the protection of the public
interest.” Sierra, 350 U. S., at 355. That interest is “the
interest of consumers in paying ‘the “lowest possible reason-
able rate consistent with the maintenance of adequate serv-
ice in the public interest.””” Morgan Stanley, 554 U. S., at
561 (STEVENS, J., dissenting) (quoting Permian Basin, 390
U.S., at 793). I do not doubt that stable energy markets
are important to the public interest, but “under the FPA,
Congress has charged FERC, not the courts, with balancing
the short-term and long-term interests of consumers” under
the just-and-reasonable standard of review. Morgan Stan-
ley, 554 U. S., at 563 (STEVENS, J., dissenting). The Court
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today imposes additional limits upon FERC’s ability to pro-
tect that interest. If a third-party wholesale buyer can
show a rate harms the public interest (perhaps because it is
too high to be just and reasonable under normal review), but
cannot show it seriously harms the public, FERC may do
nothing about it.?

The Court assures respondents that the “public interest
standard” does not “overlook third-party interests” and is
“framed with a view to their protection.” Ante, at 174, 175.
Perhaps in practice the Mobile-Sierra doctrine will protect
third parties’ interests, and the public interest, just as well
as the so-called “ordinary” just-and-reasonable standard.
But respondents are rightly skeptical. The Mobile-Sierra
doctrine, as interpreted by the Court in Morgan Stanley,
must pose a higher bar to respondents’ rate challenge—that
is, it requires them to show greater harm to the public.#

3FERC agrees with petitioners that the public interest standard “gov-
ern[s] all challenges to the rates set by contract, regardless of the identity
of the challenger.” Reply Brief for FERC 4. But “not even FERC has
the authority to endorse [this] rule.” Morgan Stanley, 554 U. S., at 563
(STEVENS, J., dissenting). “The FPA does not indulge, much less require,
a ‘practically insurmountable’ presumption, see Papago Tribal Util. Auth.
v. FERC, 723 F. 2d 950, 954 (CADC 1983) (opinion for the court by Scalia,
J.), that all rates set by contract comport with the public interest and are
therefore just and reasonable.” Id., at 563-564.

‘In my view, “whether a rate is ‘just and reasonable’ is measured
against the public interest, not the private interests of regulated [par-
tiesl.” Id., at 561. But I note the Court’s assertion that the Mobile-
Sierra doctrine protects “third-party interests,” ante, at 175, is a new
twist on the “public interest standard” as traditionally understood. As
the Court recognized in Morgan Stanley, one consequence of applying
Mobile-Sierra is that “‘the sole concern of the Commission’” is the public
interest, and FERC cannot consider, for example, whether a rate guaran-
tees a sufficient rate of return to a regulated entity. 554 U.S., at 533
(quoting FPC v. Sierra Pacific Power Co., 350 U. S. 348, 355 (1956)); see
also Morgan Stanley, 554 U. S., at 566, n. 3. In addition to requiring that
FERC find some greater degree of harm to the public than would be re-
quired under the ordinary just-and-reasonable standard, therefore, the
Mobile-Sierra doctrine leaves little room for respondents—at least one of
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Otherwise, it would hardly serve to protect contract stability
better than the plain vanilla just-and-reasonable standard
and the Court’s decision in Morgan Stanley would have little
effect. Furthermore, the Court today reiterates that the
doctrine poses a high bar. See ante, at 173-174.

It was sensible to require a contracting party to show
something more than its own desire to get out of what
proved to be a bad bargain before FERC could abrogate the
parties’ bargain. It is not sensible, nor authorized by the
statute, for the Court to change the de facto standard of re-
view whenever a rate is set by private contract, based solely
on the Court’s view that contract stability should be pre-
served unless there is extraordinary harm to the public
interest.

For these reasons, I respectfully dissent.

which did not negotiate the rate but must nonetheless purchase electricity
at that price in the forward capacity market unless it self-supplies its ca-
pacity—to assert their private interest in making a rate challenge. The
Court suggests that FERC could set aside a rate under the public interest
standard if the contract established favorable rates between allied busi-
nesses to the detriment of other wholesale customers, ante, at 175, but
has not spelled out whether a challenger would still have to show that
circumstance harmed the public interest. It remains unclear whether a
noncontracting party that must purchase or sell electricity at a rate it did
not negotiate could argue that a rate fails the “public interest standard”
because the rate is detrimental to that entity’s private interest.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


OCTOBER TERM, 2009 183

Syllabus

HOLLINGSWORTH ET AL. v. PERRY ET AL.

ON APPLICATION FOR STAY
No. 09A648. Decided January 13, 2010

While a lawsuit challenging the constitutionality of Proposition 8—which
provides that “[olnly marriage between a man and a woman is valid
or recognized in California”—was pending, the Federal District Court
ordered real-time streaming of the trial pursuant to a purported amend-
ment to a local Rule that had banned such broadcasts. Applicants,
defendant-intervenors in the suit, seek to stay the District Court’s order
pending the resolution of forthcoming petitions for writs of certiorari
and mandamus.

Held: The trial’s broadcast is stayed. Applicants have made a sufficient
showing of entitlement. There is a fair prospect that a majority of this
Court will either grant certiorari and reverse the order below or grant
mandamus, because the District Court likely violated 28 U. S. C.
§2071(b), which requires appropriate public notice and an opportunity
for comment before a district court can amend a local rule. Even where
a rule is amended based on immediate need, a court must promptly
thereafter afford notice and opportunity for comment. The purported
need here—to allow the trial to be broadcast pursuant to a Ninth Circuit
pilot program permitting limited camera use in district courts within
the Circuit—does not qualify as an immediate need that justifies dis-
pensing with the notice-and-comment procedures, since no party alleged
that it would be imminently harmed if the trial were not broadcast, and
since the Ninth Circuit program did not require immediate revision of
local rules or broadcast of proceedings. Applicants also have shown
that irreparable harm will likely result from the denial of the stay.
Without a stay, the District Court will broadcast the trial. And it
would be difficult—if not impossible—to reverse the harm from those
broadcasts, which may chill some witness testimony and deter others
from testifying. Thus, the balance of equities favors applicants. In
addition, this Court’s significant interest in ensuring compliance with
proper rules of judicial administration is particularly acute when those
rules relate to the integrity of the judicial process. Here, the District
Court attempted to revise its Rule in haste, contrary to a federal stat-
ute, in order to allow broadcast of a high-profile trial without any consid-
ered standards or guidelines in place.

Application for stay granted.
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PER CURIAM.

We are asked to stay the broadcast of a federal trial.
We resolve that question without expressing any view on
whether such trials should be broadcast. We instead deter-
mine that the broadcast in this case should be stayed because
it appears the courts below did not follow the appropriate
procedures set forth in federal law before changing their
rules to allow such broadcasting. Courts enforce the re-
quirement of procedural regularity on others, and must fol-
low those requirements themselves.

* * *

This lawsuit, still in a preliminary stage, involves an action
challenging what the parties refer to as Proposition 8, a Cali-
fornia ballot proposition adopted by the electorate. Proposi-
tion 8 amended the State Constitution by adding a new
section providing that “[olnly marriage between a man and
a woman is valid or recognized in California.” Cal. Const.
Art. I, §7.5. The plaintiffs contend that Proposition 8 vio-
lates the United States Constitution. A bench trial in the
case began on Monday, January 11, 2010, in the United States
District Court for the Northern District of California.

The District Court has issued an order permitting the trial
to be broadcast live via streaming audio and video to a num-
ber of federal courthouses around the country. The order
was issued pursuant to a purported amendment to a local
Rule of the District Court. That Rule had previously for-
bidden the broadcasting of trials outside the courthouse in
which a trial takes place. The District Court effected its
amendment via several postings on the District Court’s Web
site in the days immediately before the trial in this case was
to begin.

Applicants here are defendant-intervenors in the lawsuit.
They object to the District Court’s order, arguing that the
District Court violated a federal statute by promulgating the
amendment to its local Rule without sufficient opportunity
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for notice and comment and that the public broadcast would
violate their due process rights to a fair and impartial trial.
Applicants seek a stay of the order pending the filing of peti-
tions for writs of certiorari and mandamus. We granted a
temporary stay to consider the issue further. Post, p. 1107.
Concluding that applicants have made a sufficient showing of
entitlement to relief, we now grant a stay.

I

Proposition 8 was passed by California voters in Novem-
ber 2008. It was a ballot proposition designed to overturn
a ruling by the California Supreme Court that had given
same-sex couples a right to marry. Proposition 8 was and
is the subject of public debate throughout the State and, in-
deed, nationwide. Its advocates claim that they have been
subject to harassment as a result of public disclosure of their
support. See, e.g., Reply Brief for Appellant in Citizens
United v. Federal Election Comm’n, No. 08-205, pp. 28-29,
now pending before this Court. [REPORTER’S NOTE: see
post, p.310.] For example, donors to groups supporting Prop-
osition 8 “have received death threats and envelopes contain-
ing a powdery white substance.” Stone, Prop 8 Donor Web
Site Shows Disclosure Is 2-Edged Sword, N. Y. Times, Feb. 8,
2009. Some advocates claim that they have received con-
frontational phone calls and e-mail messages from opponents
of Proposition &, ibid., and others have been forced to resign
their jobs after it became public that they had donated to
groups supporting the amendment, see Brief for Center for
Competitive Politics as Amicus Curiae in Citizens United,
supra, pp. 13-14.  Opponents of Proposition 8 also are alleged
to have compiled “Internet blacklists” of pro-Proposition 8
businesses and urged others to boycott those businesses in
retaliation for supporting the ballot measure. Carlton, Gay
Activists Boycott Backers of Prop 8, Wall Street Journal,
Dec. 27, 2008, p. A3. And numerous instances of vandalism
and physical violence have been reported against those who
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have been identified as Proposition 8 supporters. See Exhs.
B, I, and L to Defendant-Intervenors’ Motion for Protective
Order in Perry v. Schwarzenegger, No. 3:09-cv—-02292 (ND
Cal.) (hereinafter Defendant-Intervenors’ Motion).

Respondents filed suit in the United States District Court
for the Northern District of California, seeking to invalidate
Proposition 8. They contend that the amendment to the
State’s Constitution violates the Equal Protection and Due
Process Clauses of the Fourteenth Amendment of the United
States Constitution. The State of California declined to de-
fend Proposition 8, and the defendant-intervenors (who are
the applicants here) entered the suit to defend its constitu-
tionality. A bench trial began on Monday, January 11, 2010,
before the Chief Judge of the District Court, the Honorable
Vaughn R. Walker.

On September 25, 2009, the District Court informed the
parties at a hearing that there was interest in the possibility
that the trial would be broadcast. Respondents indicated
their support for the idea, while applicants opposed it. The
court noted that “[tlhere are, of course, Judicial Conference
positions on this,” but also that “[t]his is all in flux.” Exh.
9, p. 72, App. to Pet. for Mandamus in No. 10-70063 (CA9)
(hereinafter App. to Pet.).

One month later, Chief Judge Kozinski of the United
States Court of Appeals for the Ninth Circuit appointed a
three-judge committee to evaluate the possibility of adopting
a Ninth Circuit Rule regarding the recording and transmis-
sion of district court proceedings. The committee (of which
Chief Judge Walker was a member) recommended to the
Ninth Circuit Judicial Council that district courts be permit-
ted to experiment with broadcasting court proceedings on a
trial basis. Chief Judge Walker later acknowledged that
while the committee was considering the pilot program, “this
case was very much in mind at that time because it had come
to prominence then and was thought to be an ideal candidate
for consideration.” Id., Exh. 2, at 43. The committee did
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not publicly disclose its consideration of the proposal, nor did
it solicit or receive public comments on the proposal.

On December 17, the Ninth Circuit Judicial Council issued
a news release indicating that it had approved a pilot pro-
gram for “the limited use of cameras in federal district
courts within the circuit.” Id., Exh. 13, at 1. The release
explained that the Council’s decision “amend[ed] a 1996
Ninth Circuit policy” that had banned the photographing, as
well as radio and television coverage, of court proceedings.
Ibid. The release further indicated that cases would be se-
lected for participation in the program “by the chief judge
of the district court in consultation with the chief circuit
judge.” Ibid. No further guidelines for participation in
the pilot program have since been issued.

On December 21, a coalition of media companies requested
permission from the District Court to televise the trial chal-
lenging Proposition 8. Two days later, the court indicated
on its Web site that it had amended Civil Local Rule 77-3,
which had previously banned the recording or broadcast of
court proceedings. The revised version of Rule 77-3 cre-
ated an exception to this general prohibition to allow “for
participation in a pilot or other project authorized by the
Judicial Council of the Ninth Circuit.” Id., Exh. 14. Appli-
cants objected to the revision, arguing that any change to
Ninth Circuit or local rules would require a sufficient notice-
and-comment period.

On December 31, the District Court revised its Web site
to remove the previous announcement about the change to
Rule 77-3. A new announcement was posted indicating a
“proposed revision of Civil Local Rule 77-3,” which had been
“approved for public comment.” Id., Exh. 17. The pro-
posed revision was the same as the previously announced
amendment. Comments on the proposed revision were to
be submitted by Friday, January 8, 2010.

On January 4, 2010, the District Court again revised
its Web site. The announcement regarding the proposed
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revision of Rule 77-3 was removed and replaced with a
third version of the announcement. This third version
stated that the revised Rule was “effective December 22,
2009,” and that “[t]he revised rule was adopted pursuant to
the ‘immediate need’ provision of Title 28 Sec. 2071(e).” Id.,
Exh. 19, at 3.

On January 6, 2010, the District Court held a hearing re-
garding the recording and broadcasting of the upcoming
trial. The court announced that an audio and video feed of
trial proceedings would be streamed live to certain court-
houses in other cities. It also announced that, pending ap-
proval of the Chief Judge of the Ninth Circuit, the trial
would be recorded and then broadcast on the Internet. A
court technician explained that the proceedings would be re-
corded by three cameras, and then the resulting broadcast
would be uploaded for posting on the Internet, with a delay
due to processing requirements.

On January 7, 2010, the District Court filed an order for-
mally requesting that Chief Judge Kozinski approve “inclu-
sion of the trial in the pilot project on the terms and condi-
tions discussed at the January 6, 2010 hearing and subject
to resolution of certain technical issues.” Id., Exh. 1, at 2.
Applicants filed a petition for a writ of mandamus in the
Court of Appeals, seeking to prohibit or stay the District
Court from enforcing its order. The following day, a three-
judge panel of the Court of Appeals denied the petition.

On January 8, 2010, Chief Judge Kozinski issued an order
approving the District Court’s decision to allow real-time
streaming of the trial to certain federal courthouses listed in
a simultaneously issued press release. Five locations had
been selected: federal courthouses in San Francisco, Pasa-
dena, Seattle, Portland, and Brooklyn. The press release
also indicated that “[a]dditional sites may be announced.”
Federal Courthouses To Offer Remote Viewing of Proposi-
tion 8 Trial, online at http://www.ca9.uscourts.gov/datastore/
general/2010/01/08/Prop8_Remote_Viewing Locations.pdf
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(as visited Jan. 13, 2010, and available in Clerk of Court’s
case file).

Chief Judge Kozinski’s January 8 order noted that the re-
quest to broadcast the trial on the Internet was “still pend-
ing” before him. In a later letter to Chief Judge Walker, he
explained that the request was not yet “ripe for approval”
because “the technical staff encountered some unexpected
difficulties preparing a satisfactory video suitable for on-line
posting.” Letter of Jan. 9, 2010 (available in Clerk of
Court’s case file). A final decision whether to permit online
publication would be made when technical difficulties were
resolved.

On January 9, 2010, applicants filed in this Court an appli-
cation for a stay of the District Court’s order. Their petition
seeks a stay pending resolution of forthcoming petitions for
the writs of certiorari and mandamus.

II

The question whether courtroom proceedings should be
broadcast has prompted considerable national debate. Rea-
sonable minds differ on the proper resolution of that debate
and on the restrictions, circumstances, and procedures under
which such broadcasts should occur. We do not here ex-
press any views on the propriety of broadcasting court pro-
ceedings generally.

Instead, our review is confined to a narrow legal issue:
whether the District Court’s amendment of its local rules to
broadcast this trial complied with federal law. We conclude
that it likely did not and that applicants have demonstrated
that irreparable harm would likely result from the District
Court’s actions. We therefore stay the court’s January 7,
2010, order to the extent that it permits the live streaming
of court proceedings to other federal courthouses. We do
not address other aspects of that order, such as those related
to the broadcast of court proceedings on the Internet, as this
may be premature.
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A

To obtain a stay pending the filing and disposition of a
petition for a writ of certiorari, an applicant must show (1) a
reasonable probability that four Justices will consider the
issue sufficiently meritorious to grant certiorari; (2) a fair
prospect that a majority of the Court will vote to reverse
the judgment below; and (3) a likelihood that irreparable
harm will result from the denial of a stay. In close cases
the Circuit Justice or the Court will balance the equities and
weigh the relative harms to the applicant and to the respond-
ent. Lucas v. Townsend, 486 U. S. 1301, 1304 (1988) (KEN-
NEDY, J., in chambers); Rostker v. Goldberg, 448 U. S. 1306,
1308 (1980) (Brennan, J., in chambers). To obtain a stay
pending the filing and disposition of a petition for a writ of
mandamus, an applicant must show a fair prospect that a
majority of the Court will vote to grant mandamus and a
likelihood that irreparable harm will result from the denial
of a stay. Before a writ of mandamus may issue, a party
must establish that (1) “no other adequate means [exist] to
attain the relief he desires,” (2) the party’s “right to issuance
of the writ is ‘clear and indisputable,”” and (3) “the writ is
appropriate under the circumstances.” Cheney v. United
States Dist. Court for D. C., 542 U.S. 367, 380-381 (2004)
(some internal quotation marks omitted). This Court will
issue the writ of mandamus directly to a federal district
court “only where a question of public importance is in-
volved, or where the question is of such a nature that it is
peculiarly appropriate that such action by this court should
be taken.” Eux parte United States, 287 U. S. 241, 248-249
(1932). These familiar standards are followed here, where
applicants claim that the District Court’s order was based on
a local Rule adopted in violation of federal law.

B

Given the importance of the issues at stake, and our con-
clusion that the District Court likely violated a federal stat-
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ute in revising its local rules, applicants have shown a fair
prospect that a majority of this Court will either grant a
petition for a writ of certiorari and reverse the order below
or will grant a petition for a writ of mandamus.

A district court has discretion to adopt local rules. Fra-
zier v. Heebe, 482 U.S. 641, 645 (1987) (citing 28 U. S. C.
§2071; Fed. Rule Civ. Proc. 83). Those rules have “the force
of law.” Weil v. Neary, 278 U. S. 160, 169 (1929). Federal
law, however, requires a district court to follow certain pro-
cedures to adopt or amend a local rule. Local rules typically
may not be amended unless the district court “giv[es] appro-
priate public notice and an opportunity for comment.” 28
U.S.C. §2071(b); see also Fed. Rule Civ. Proc. 83(a). A
limited exception permits dispensing with this notice-and-
comment requirement only where “there is an immediate
need for a rule.” §2071(e). Even where a rule is amended
based on immediate need, however, the issuing court must
“promptly thereafter afford . . . notice and opportunity for
comment.” Ibid.

Before late December, the court’s Local Rule 77-3 explic-
itly banned the broadcast of court proceedings:

“Unless allowed by a Judge or a Magistrate Judge
with respect to his or her own chambers or assigned
courtroom for ceremonial purposes, the taking of photo-
graphs, public broadcasting or televising, or recording
for those purposes in the courtroom or its environs, in
connection with any judicial proceeding, is prohibited.
Electronic transmittal of courtroom proceedings and
presentation of evidence within the confines of the
courthouse is permitted, if authorized by the Judge or
Magistrate Judge. The term ‘environs,” as used in this
rule, means all floors on which chambers, courtrooms or
on which Offices of the Clerk are located, with the excep-
tion of any space specifically designated as a Press
Room. Nothing in this rule is intended to restrict the
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use of electronic means to receive or present evidence
during Court proceedings.”

Notably, the Rule excepted from its general ban the trans-
mittal of certain proceedings—but it limited that exception
to transmissions “within the confines of the courthouse.”
The negative inference of this exception, of course, is that
the Rule would have prohibited the streaming of transmis-
sions, or other broadcasting or televising, beyond “the con-
fines of the courthouse.”

Respondents do not dispute that this version of Rule 77-3
would have prohibited streaming video of the trial around
the country. But they assert that this is not the operative
version of Rule 77-3. 1In a series of postings on its Web site,
the District Court purported to revise or propose revisions
to Local Rule 77-3. This amendment would have created
an additional exception to Rule 77-3’s general ban on the
broadcasting of court proceedings “for participation in a pilot
or other project authorized by the Judicial Council of the
Ninth Circuit.” Exh. 14, App. to Pet. Respondents rely on
this amended version of the Rule.

The amended version of Rule 77-3 appears to be invalid.
In amending this rule, it appears that the District Court
failed to “giv[e] appropriate public notice and an opportu-
nity for comment,” as required by federal law. 28 U.S. C.
§2071(b). The first time the District Court asked for public
comments was on the afternoon of New Year’s Eve. The
court stated that it would leave the comment period open
until January 8. At most, the District Court therefore al-
lowed a comment period spanning five business days. There
is substantial merit to the argument that this was not “ap-
propriate” notice and an opportunity for comment. Admin-
istrative agencies, for instance, “usually” provide a comment
period of “thirty days or more.” Riverbend Farms, Inc. v.
Madigan, 958 F. 2d 1479, 1484 (CA9 1992); see Petry v. Block,
737 F. 2d 1193, 1201 (CADC 1984) (“[T]he shortest period in
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which parties can meaningfully review a proposed rule and
file informed responses is thirty days”).

To be sure, the possibility that some aspects of the trial
might be broadcast was first raised to the parties by the
District Court at an in-court hearing on September 25, some
three months before the Rule was changed. The broadcast-
ing, however, was prohibited under both Circuit and local
rules at that time. The first public indication that the Dis-
trict Court intended to adopt a rule of general applicability
came in its Web site posting on December 23. And even if
Chief Judge Walker’s in-court allusion to the possibility that
the Proposition 8 trial might be broadcast could be consid-
ered as providing notice to the parties in this case—his
statement that “[t]his is all in flux” notwithstanding—the
disclosure falls far short of the “appropriate public notice and
an opportunity for comment” required by §2071(b). Indeed,
there was no proposed policy on which to comment.

The need for a meaningful comment period was particu-
larly acute in this case. Both courts and legislatures have
proceeded with appropriate caution in addressing this ques-
tion. In 1996, the Judicial Conference of the United States
adopted a policy opposing the public broadcast of court pro-
ceedings. This policy was adopted after a multiyear study
of the issue by the Federal Judicial Center which drew on
data from six district and two appellate courts, as well as
state-court data. In light of the study’s findings, the Judi-
cial Conference concluded 